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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

DARCY TING, et al.,

)
)
)
Plaintiffs, )
) No. C 01-02969 BZ
v )
)
AT&T, ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW
Defendant. 3

In this action, defendant American Telephone and
Telegraph Company ("AT&T") is being sued by its California
customers for attempting to impose a new contract containing
provisions which allegedly violate California contract and
consumer protection laws.' The complaint was filed in
Alameda County Superior Court the day before the new
contract was to start taking effect. Defendant immediately
removed the action to this court, invoking this court's

jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1332.

! The parties have consented to the jurisdiction of a
United States Magistrate Judge for all proceedings, including
entry of final judgment, pursuant to 28 U.S.C. § 636(c).
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Plaintiffs' motions for a temporary restraining order and
for a preliminary injunction were denied. Following
stipulation of the parties, this case was certified as a
class action pursuant to Fed. Rule Civ. P. 23(a)&(b). Trial
commenced on November 13, 2001. Having considered and
weighed all the evidence and having assessed the credibility
of the witnesses, I now make these findings of fact and

conclusions of law as required by Fed. Rule Civ. P. 52 (a).

A. THE PARTIES
1. Plaintiff DARCY TING is a California resident over
the age of 18 residing in Berkeley, California. She is

presently an AT&T long distance customer, and has been one
since approximately 1994. She is employed as a community
consumer advocate by plaintiff CONSUMER ACTION.

2. Plaintiff CONSUMER ACTION is a non-profit
membership organization committed to consumer education and
advocacy. FEstablished in 1971, CONSUMER ACTION is
incorporated in California with headquarters in San
Francisco, and has approximately 1,500 members nationwide.
CONSUMER ACTION is actively involved in policy and
legislative advocacy on telephone and utility issues on
behalf of consumers at both the state and national levels.

3. Defendant AT&T is a New York corporation with its
principal place of business in Basking Ridge, New Jersey.
It provides numerous telecommunications, information and
other services to residential and business customers
throughout the United States. As one example, AT&T offers

interstate long distance telephone service to approximately

2
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sixty million residential consumers throughout the United
States and approximately seven million residential consumers
in California. AT&T has offices in California and elsewhere
in which it does business related to its residential long
distance service.

B. DETARIFFING BACKGROUND

4. From the passage of the Federal Communications Act
of 1934, 47 U.S.C. § 151 et seg. ("FCA"™), until August 1,
2001, AT&T and other carriers providing interstate long
distance service to consumers were required to file with the
Federal Communications Commission ("FCC") and print and keep
open for public inspection a listing of the terms and
conditions under which they would provide services to their
customers. See id. § 203. This listing, called a tariff,
also set out the charges, classifications, practices and
regulations for each particular service. Once filed, the

tariff was subject to FCC regulation and approval. See id.

§ 204. If approved, the tariff exclusively controlled the
rights and liabilities of the parties as a matter of law,

and "[t]lhe rights as defined by the tariff [could not] be

varied or enlarged by either contract or tort of the

carrier." AT&T v. Central Office Telephone, 524 U.S. 214,

227 (1998) (quoting Keogh v. Chicago & N.W. Ry., 260 U.S.

156, 163 (1922)).

5. The FCA permits a person harmed by a carrier to
file a complaint with the FCC or to bring suit in district
court for the recovery of damages. ee 47 U.S.C. § 207. 1In

interpreting the FCA's tariff requirements, the courts

3
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developed the filed rate doctrine which prohibited a
regulated entity from charging rates "for its services other
than those properly filed with the appropriate federal

regulatory authority." Arkansas Louisiana Gas Co. v. Hall,

453 U.S. 571, 577 (1981). The doctrine also prevented "an
aggrieved customer from enforcing contract rights that
contravene [d] governing tariff provisions or from asserting

estoppel against the carrier." Fax Telecommunicaciones v.

AT&T, 952 F. Supp. 946, 951 (E.D.N.Y. 1996). Because the
rate making procedures and resulting tariffs were public
documents, the consumer's knowledge of the published rate
was presumed. Consequently, claims of carrier

misrepresentation were barred, see AT&T v. Central Office

Telephone, 524 U.S. at 222 (citing Kansas City Southern R.R.

Co. v. Carl, 227 U.S. 639, 653 (1913)), as were claims for

breach of contract involving fraudulent carrier conduct

relating to privately negotiated lower rates. See Wegoland,

Ltd. v. NYNEX Corp., 27 F.3d 17, 22 (2d Cir. 1994).

Although the doctrine sometimes led to seemingly harsh and

unfair results, see Maislin Indus., U.S., Inc. v. Primary

Steel Inc., 497 U.S. 116, 130-31 (1990); Louisville &

Nashville R.R. v. Maxwell, 237 U.S. 94, 97 (1915), courts

left the enforcement of tariffs to the regulators, who were
seen as best situated to determine whether the regulated
entities were engaging in fraud or other illegal conduct.

See Wegoland, 27 F.3d at 21.

6. After the decision in United States v. AT&T, 552

F. Supp. 131 (D.D.C. 1982), aff'd sub nom., Maryland v.

4
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United States, 460 U.S. 1001 (1983), in which AT&T was

divested and the pay telephone operations of the Bell
operating companies were separated from those of AT&T, a
number of lawsuits were filed by consumers in response to
business practices, such as slamming, that arose as carriers
started competing to provide long distance telephone
services. Notwithstanding the filed rate doctrine, the
courts began to permit a number of these lawsuits, including

a number of class action suits. See, e.g., Marcus v. AT&T,

138 F.3d 46, 62-63 (2d Cir. 1998) ("[A] suit for injunctive
relief appears not to interfere with the nondiscrimination
policy underlying the filed rate doctrine . . . . [I]f the
appellants can establish the substance of their state and
federal common law fraud claims, the filed rate doctrine

would not bar them."); Gelb v. AT&T, 813 F. Supp. 1022, 1032

(S.D.N.Y. 1993) (filed rate doctrine inapplicable to a class
action which alleged universal fraud and concealment of
rates because the claim did not implicate the core concerns

of the doctrine); Day v. AT&T, 63 Cal. App. 4th 325, 331

(1998) (filed rate doctrine does not apply to bar a class
action seeking to enjoin misleading or deceptive practices
under state consumer protection laws). See also cases cited
infra T 63

7. In the Telecommunications Act of 1996, Congress
directed the FCC to forbear from applying any provision of
the FCA if the FCC found that:

(1) enforcement of such regulation or provision is

not necessary to ensure that the charges,
practices, classifications, or regulations by,

5
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for, or in connection with that telecommunications
carrier or telecommunications service are just and
reasonable and are not unjustly or unreasonably
discriminatory;

(2) enforcement of such regulation or provision is
not necessary for the protection of consumers; and

(3) forbearance from applying such provision or

regulation is consistent with the public interest.
47 U.S.C. § 160(a) (1996). One of the principal purposes in
passing this Act was to "make it possible for the FCC
immediately to forebear [sic] from economically regulating
each and every competitive long-distance operator . . . ."
141 Cong. Rec. S7881-02, S7888 (1995). As Congressman Cox
stated, deregulation would take the country out of the
"regulatory thicket that has shackled the industry."

Communications Law Reform: Hearings Before the Subcomm. on

Telecommunications and Finance of the Comm. on Commerce

House of Representatives, 104th Cong. 15 (1995). Senator

Slade Gorton emphasized that the Act would allow:
States to preserve and advance universal service,
protect the public safety and welfare, ensure the
continued quality of telecommunications services,
and safeguard the rights of consumers, which are,
of course, the precise goals of this Federal
statute itself.

141 Cong. Rec. S8206-02, S8212 (1995) (emphasis added).
8. As part of deciding whether to forbear from

enforcing § 203 of the FCA pursuant to this statutory

authority, the FCC issued a series of notices and orders

which established the FCC's intent to abolish the filed rate

doctrine. In describing its preference for complete
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detariffing rather than permissive detariffing, the FCC
stated:

Complete detariffing would also further the public
interest by eliminating the ability of carriers to
invoke the 'filed-rate' doctrine. . . . 1In
addition, complete detariffing would further the
public interest by preventing carriers from
unilaterally limiting their liability for damages.
Accordingly, by permitting carriers unilaterally
to change the terms of negotiated agreements, the
filed rate doctrine may undermine consumers'
legitimate business expectations. Absent filed
tariffs, the legal relationship between carriers
and customers will much more closely resemble the
legal relationship between service providers and
customers in an unregulated environment. Thus,
eliminating the filed rate doctrine in this
context would serve the public interest by
preserving reasonable commercial expectations and
protecting consumers.

Second Report and Order In the Matter of Policy and Rules

Concerning the Interstate, Interexchange Marketplace,

("Second Report and Order"), 11 F.C.C.R. 20,730, 9 55

(1996) . The FCC also stated that "[t]he public interest
benefit of removing carriers' ability to invoke the 'filed-
rate' doctrine applies equally with respect to terms and
conditions as to rates."™ Id. 9 155. Significantly, the FCC
envisioned its own complaint procedures existing
concurrently with judicial remedies in the new detariffing
regime. "In the absence of such tariffs, consumers will not
only have our complaint process, but will also be able to
pursue remedies under state consumer protection and contract
laws." Id. 9 42. The FCC noted that "in the absence of
tariffs, consumers will be able to pursue remedies under

state consumer protection and contract laws in a manner
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currently precluded by the 'filed rate' doctrine." Id. 1
38.

9. AT&T filed a Petition for Limited Reconsideration
and Clarification with the FCC in an attempt to resolve what
it thought was an ambiguity in the Commission's position on
whether the FCA would continue to govern the reasonableness
of rates, terms and conditions of interstate service. The
FCC granted in part and denied in part AT&T's petition,
stating:

the [FCA] continues to govern determinations as to
whether rates, terms, and conditions for
interstate, domestic, interexchange services are
just and reasonable, and are not unjustly or
unreasonably discriminatory. [However, ] we note
that the [FCA] does not govern other issues, such
as contract formation and breach of contract, that
arise in a detariffed environment. As stated in
the Second Report and Order, consumers may have
remedies under state consumer protection and
contract laws as to issues regarding the legal
relationship between the carrier and customer in a
detariffed regime.

Order on Reconsideration In the Matter of Policy and Rules

Concerning the Interstate, Interexchange Marketplace ("Order

on Reconsideration"), 12 F.C.C.R. 15,014, 9 77 (1997)

(emphasis added) .
10. The FCC finally determined, in a series of Orders
upheld by the Court of Appeals for the District of Columbia

Circuit, see MCI Worldcom v. FCC, 209 F.3d 760 (D.C. Cir.

2000), to exercise its forbearance authority under the
Telecommunications Act of 1996 to end the practice of
setting rates, terms and conditions through tariffs pursuant
to the FCA. 1Instead, the FCC required long distance

carriers to establish contracts with their residential long
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distance consumers that would govern the rates, terms, and
conditions of interstate long distance service. The FCC
initially set a date of January 31, 2001, for the mandatory
"detariffing" of interstate domestic interexchange services,
which it extended twice, first to April 30, 2001, then to
July 31, 2001. Thus, beginning August 1, 2001, all long
distance carriers had to form contracts with their existing
long distance residential customers.

11. The FCC has posted a web page entitled
"Detariffing Interstate Long Distance Telephone Service:
What Customers Need to Know." It states in part:

What protections do I have, now that companies

don't have to file anything with the FCC?

You are protected by the full range of state laws,

including those governing contract, consumer

protection, and deceptive practices. For example,
state contract law determines what constitutes an
agreement between you and your long distance

company.

Where do I file a complaint if I have problems

with my interstate long distance service company?

You may contact your state consumer protection

agency, Better Business Bureau, or State Attorney

General Office to learn about the protections and

remedies available under your state contract and

consumer protection laws. You may also file a

complaint with the FCC if an interstate long

distance company has violated FCC rules.

(Pls.' Ex. 205-2.)

12. As a result of the FCC's decision to order
detariffing, absent the contract provisions in dispute here,
class members would have the same rights to sue AT&T in
court as would any person doing business with AT&T, unless

the suit is over a service governed by a tariff which

survived detariffing, such as AT&T's "dial around" service.
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C. ATE&T'S RESPONSE TO DETARIFFING

13. To prepare to do business after detariffing, AT&T
formed a detariffing team composed of dozens of individuals
from several AT&T departments under the overall supervision
of Louis Delery, Vice President for Consumer Long Distance
Services. The team commenced work in the summer of 2000.
AT&T eventually spent approximately $30 million to implement
its detariffing obligation, which included the development
of a standardized contract for use with its customers. AT&T
called the contract the Consumer Services Agreement ("CSA").

14. AT&T decided in early 2000 to include in the CSA a
series of provisions designed to limit the parties' rights
and remedies in the event of a dispute. In the final
version of the CSA, these provisions are contained in
sections 4 and 7 (hereinafter, the "Legal Remedies
Provisions") .

15. For many years, AT&T has sponsored the AT&T

Consumer Strategy and Issues Council ("AT&T Consumer
Council" or "Council™). The Council is composed of consumer
advocates and meets five to six times per year. Ken

McEldowney, executive director of plaintiff CONSUMER ACTION,
has served as Chair of the Council for the past several
years, and has served on the Council for approximately
fifteen years.

16. AT&T decided to include the Legal Remedies
Provisions in the CSA before a draft was presented to the
Consumer Council, and was not willing to change its decision

regardless of how the Council reacted. 1In a series of

10
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internal e-mails, AT&T officials stated that "we owe the
Council a response before we set things in stone

[W]le want to gauge their reaction on what we're willing to
change and what we're not - especially arbitration," (J. Ex.
39-1), and "[A]lthough the Consumer Panel had strong
opinions against binding arbitration, Legal's recommendation

was equally strong that it remains as a condition of the

Service Agreement." (Pls.' Ex. 134-1.)
17. Drafts of the CSA, a cover letter to customers,
and a set of Frequently Asked Questions ("FAQs") were

discussed at two Consumer Council meetings, September 20,
2000, and April 5, 2001. Members of the Council, including
Mr. McEldowney, expressed substantial concern about parts of
the Legal Remedies Provisions such as the binding
arbitration provision in the CSA, raised questions about the
enforceability of portions of the Legal Remedies Provisions
under California law, and raised concerns about the clarity
of some portions of the CSA and a need for foreign-language
translations.

18. These concerns were noted by AT&T. A memo
entitled "Detariffing Briefing with Consumer Council,
Wednesday, September 20, 2000," states in part:

Dispute Resolution - this component of the service

agreement is very objectionable to the advocates.

They have a philosophical aversion to the concept

of mandatory arbitration as a means to satisfy

consumer disputes. They were particularly

troubled by the clause preventing customers from

participating in class action suits against AT&T.

One influential member threatened to resign from

the council if we adopt this clause.

(J. Ex. 13-1.)

11
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19. AT&T tried to justify to the Council the need for
the Legal Remedies Provisions by referring to the costs
associated with class action lawsuits. AT&T was asked to
provide information regarding these costs and the burden
they allegedly place on AT&T, but did not do so.

20. Members of the Consumer Council, especially Mr.
McEldowney, objected to AT&T's desire to implement the CSA
without requiring any affirmative assent from its customers
- the so called "negative option."? While the Council
suggested at least one alternative, AT&T determined to
implement the CSA as a negative option. AT&T believed that
a significant number of its customers would never
affirmatively signify their assent to the CSA, that any
process designed to obtain individualized informed consent
to legal services would be very expensive, and that no such
process was likely to produce a response from all or most of
AT&T's approximately sixty million residential long distance

consumers.

2 Much of the trial testimony centered around AT&T's
decision to present the CSA as a "negative option" - as an
offer that could be accepted by doing nothing other than
continuing to use AT&T's service even when the customer was
not aware of the offer. Plaintiffs argue that this manner of
contract formation is unacceptable in California, at least
with respect to an offer that requires a waiver of jury trial,
given that the right to a civil jury trial is guaranteed by
the California Constitution and given the strict requirements
under California law for validly waiving that right in a
variety of contexts. See Cal. Const. art. I, § 16. See also
Isbell v. County of Sonoma, 21 Cal. 3d 61, cert. denied, 439
U.S. 996 (1978) (invalid waiver of right to jury trial in
cognovit note); Exline v. Smith, 5 Cal. 112 (1855) (invalid
waiver of jury trial by court rule). Because I have concluded
that AT&T's offer contained illegal and unconscionable terms
which must be enjoined, I do not reach this contract formation
issue.

12
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21. AT&T's acceptance of the Council's input was
limited to the means by which the Legal Remedies Provisions
were communicated to AT&T's customers, rather than the
substance of the provisions themselves. For example, AT&T
improved some of the contract language, though the language
of the Legal Remedies Provisions remained substantially the

same, and translated the contract documents into other

languages.
22. AT&T conducted market research to assist it in
developing the contract documents. One part of AT&T's

research, the Quantitative Study, included the following key
findings and recommendations:

In the letter it should be made clear that this

agreement is being sent for informational purposes

only. The fact that no action is required on the

part of the customer needs to be made. [sic] A

strong link establishing that this information is

not a 'call to action' on the part of the customer

should be clearly stated in the letter

Customers should understand that the mailing is

being sent to comply with a federal mandate and

does not imply any change in their relationship

with AT&T.

(J. Ex. 10-6.)

23. Another part of AT&T's research, the Qualitative
Study, concluded that after reading the bolded text in the
cover letter which states "[p]lease be assured that your
AT&T service or billing will not change under the AT&T
Consumer Services Agreement; there's nothing you need to
do," "[alt this point most would stop reading and discard
the letter."” (J. Ex. 9-9.) One of the authors of the study

did not find this conclusion to be a cause of concern, and

13
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no one on the detariffing team ever expressed concern to her
about this conclusion.

24. On the contrary, AT&T was concerned that if its
customers focused on the Legal Remedies Provisions, they
might become concerned, less likely to perceive detariffing
as a non-event and possibly defect. As a high ranking
member on the detariffing team stated: "I don't want them to
tell customers that now individual contracts need to be
established with customers and pay attention to the details
[sic]." (Pls.' Ex. 132-1.) While presenting the CSA as a
non-event may have helped AT&T retain its customers, it also
made customers less alert to the fact that they were being
asked to give up important legal rights and remedies.

D. AT&T'S MAILING OF THE CSA

25. Between May 2 and June 9, 2001, AT&T mailed the
CSA, a cover letter, and the FAQs to approximately eighteen
million of its residential long distance customers whom it
bills directly by including these materials in the envelope
that contained the customer's bill (hereinafter, the
"billing mailing"). No statement regarding the CSA appeared
on the outside of the envelope. The CSA, cover letter and
FAQs are attached at the end of these findings and
conclusions as "Attachments 1-3," respectively.

26. The billing mailing was highly likely to be
opened. However, a reasonable class member would not have
expected the billing statement to contain a new contract,
and therefore might well have discarded the CSA as a

stuffer. A class member would have been more likely to read

14
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the CSA had the envelope stated that a new contract was
included with the bill, which AT&T did not do.

27. To its remaining forty-two million residential
long distance customers, AT&T mailed the CSA, a cover letter
and the FAQs in a separate envelope (hereinafter, the
"separate mailing”™). On the outside of this envelope
appeared the statement: "ATTENTION: Important Information
concerning your AT&T service enclosed.”" This envelope is
attached at the end of these findings and conclusions as
"Attachment 4." A substantial number of class members did
not open the separate mailing and therefore were unaware, as
they continued to use their service, that AT&T would
consider that they had agreed to a new contract. AT&T's
Quantitative Study had concluded that approximately 1/4 of
its customers "are not even likely to open the [separate
mailing]." (J. Ex. 10-4.) AT&T's Quantitative Study had
found that approximately 10% of its customers would not even
skim or glance at the CSA contained in the separate mailing,
and only 30% of its customers would actually read the entire
CSA. This 1is consistent with plaintiffs' research presented
in the Lake-Snell survey.

28. The Lake-Snell survey commissioned by plaintiffs
concluded that the vast majority of class members had either
not opened or not read the CSA. However, this survey is
flawed at least with respect to the absence of screening
procedures to determine whether survey participants were
AT&T residential long distance customers, and if they were,

whether they were the household member who would have dealt

15
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with a mailing from AT&T. (Pls.' Ex. 209-7-9, Questions 1,
4-5, 9, 14-15.) With regard to the participants that
actually received and read the CSA, the survey is helpful
and discloses the expectation of many consumers that before
they can be bound to a contract they must in some

affirmative fashion manifest their voluntary assent. (Id.,

Questions 6-8, 10, 12-13.) While I attached less weight to
the responses to questions 2-3 and 11, since the form of the
questions could have been improved, I could not ignore the
clear trend of these answers, which indicate that people are
unlikely to read solicitations received in the mail, even if
from AT&T. Nor could I ignore their consistency with the
results of AT&T's research.

29. The phrase "Important Information" is increasingly
associated with junk mail or solicitations. AT&T was aware
of this from the research of its Qualitative Study. The
person managing AT&T's detariffing communications testified
that AT&T and others who send mailings to customers overuse
the phrase "Important Information," although she claimed
that associating the phrase with junk mail "may be an
exaggeration."

30. From the perspective of affecting a person's legal
rights, the most effective communication is generally one
that is direct and specific. In this case, that would have
been to boldly place on the separate mailing envelope at
least the message that a new contract was enclosed rather

than the generic "Important Information”™ notification.

16
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31. During July 2001, plaintiff DARCY TING received in
the mail from AT&T and opened and read the "separate
mailing." Prior to receiving this mailing, plaintiff TING
was not aware of the obligation that AT&T or other long
distance carriers had to establish a contract with their
residential customers. She was not expecting to receive a
mailing from AT&T concerning the CSA or detariffing.

32. In the summer of 2001, most class members did not
expect to receive a new contract from AT&T, let alone one
which could be accepted by performance. Class members, like
any consumers in an ongoing relationship with a business,
have a reasonable expectation that material changes to the
relationship will be communicated to them. AT&T's methods
of communicating the new CSA downplayed the material changes
presented by the Legal Remedies Provisions.

33. Of the people who opened either mailing, a
substantial number likely did not read it at all and a
larger number did not read it thoroughly. This was
exacerbated by the message in the documents that the
customer would not have to do anything upon their receipt
and by AT&T's overall message of reassurance to its
customers that detariffing was a "non-event." The cover
letter introduced the concept of assent by non-action by
bolding the statement: "Please be assured that your AT&T
service or billing will not change under the AT&T Consumer
Services Agreement; there's nothing you need to do."

34. The CSA was an offer which by its terms could be

accepted without anyone needing to sign and return a

17
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document. According to the second paragraph of the CSA:

BY ENROLLING IN, USING, OR PAYING FOR THE

SERVICES, YOU AGREE TO THE PRICES, CHARGES, TERMS

AND CONDITIONS IN THIS AGREEMENT. IF YOU DO NOT

AGREE TO THESE PRICES, CHARGES, TERMS AND

CONDITIONS, DO NOT USE THE SERVICES, AND CANCEL

THE SERVICES IMMEDIATELY BY CALLING AT&T AT 1 888

288-4099* FOR FURTHER DIRECTIONS.

The CSA recites that it would become effective as a contract
beginning on August 1, 2001.

35. Consumers with local telephone service may use
AT&T's long distance service without being subject to the
terms of the CSA by using AT&T's dial-around service,
10-10-345. This service allows consumers to make long
distance calls through AT&T that are billed to them by their
local phone company. Consumers who use AT&T's dial-around
service are not parties or subject to the CSA. AT&T did not
present this service to class members as an alternative to
the CSA. The CSA and the FAQs simply and inconspicuously
mention that the CSA does not apply to "calls made by
dialing 10-10-345." 1If AT&T intended this service to be an
alternative for those customers who did not want to accept
the Legal Remedies Provisions, as it now contends, it should
have presented it as an alternative in the mailing.

36. The CSA is a pre-printed document drafted and
prepared entirely by AT&T. If a California AT&T long
distance customer contacted AT&T and expressed unhappiness
with any of the Legal Remedies Provisions, AT&T did not
provide that person with an opportunity to negotiate those

terms because of its policy prohibiting any waiver or

modification of the CSA.
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E. CUSTOMER CHOICE

37. The market for residential long distance services
is highly competitive. ©Nationally, more than 700 companies
provide long distance telephone service. In California, at
least 19 companies provided long distance telephone service
in the summer of 2001. 1In the second quarter of 2001, the
market share of residential long distance service in
California, measured by the number of residential customers
selecting a particular carrier as their primary long
distance carrier, was as follows: 44.0% for AT&T; 14.2%
for MCI; 8.8% for Verizon; 5.0% for Sprint; 1.7% for
Qwest; 0.7% for Working Assets; and 25.6% for all other
companies.

38. Since the FCC ordered detariffing, AT&T is not the
only long distance provider who has attempted to include
legal remedies provisions containing a mandatory arbitration
clause in its agreement with its customers. MCI, Sprint,
Qwest and Working Assets Long Distance (among other
companies) have also sought to impose similar provisions.
The long distance providers who have imposed substantially
similar legal remedies provisions have a combined market
share of well over 65% of all California long distance
customers.

39. Verizon California, a carrier with 8.8% of the
residential long distance service market in California as of
the second quarter of 2001, does not require its residential
long distance customers to agree to binding pre-dispute

arbitration or to waive class actions.
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40. Customers did not have any meaningful choice with
respect to the Legal Remedies Provisions because the
carriers who service 2/3 of the California market all
include substantially similar dispute resolution provisions
in their contracts. AT&T customers who specifically
complained about the unfairness of the arbitration provision
were sent a written response which in part told them, "All
of the other major long distance carriers have also included
an arbitration provision in their service agreements."

(Pls.' Exs. 177, 186.)

41. In the summer of 2001, it would have been
difficult for class members to have learned the identity of
the minority of carriers who did not impose legal remedies
provisions substantially similar to those of AT&T. It would
have been virtually impossible for class members who do not
have internet access or are not sophisticated internet
users.

42. The principal features upon which consumers choose
a carrier are price and service, not legal remedies
provisions, since the typical consumers do not expect to
have a dispute with their long distance carriers that cannot
be resolved informally. A class member dissatisfied with
price and service can change carriers easily. A class
member dissatisfied with her legal remedies can change
carriers once the problem that invokes those remedies has
occurred, but she is locked into the remedies in the
contract in effect at the time the problem arose.

43. Class members calling with questions about the
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Legal Remedies Provisions were unlikely to get meaningful
answers. Frequently, they would be referred to the written
materials or to a recording. AT&T's customer
representatives and their supervisors were instructed not to
discuss arbitration.

44, AT&T's position is best summarized by a document
entitled "Detariffing - Customer Handling Experience," which
was circulated to managers involved in the detariffing
process. It states in part: "Canned responses will be
provided to service reps which will reinforce that the
customer needs to do nothing and will direct them to the
IVR, website or to write-in for additional information."

(J. Ex. 45-2.)

F. AT&T'S LITIGATION EXPERIENCE

45. The Legal Remedies Provisions attempt to limit the
class members to four dispute resolution mechanisms: (i)
informal contact with AT&T's customer account
representatives; (ii) an action in small claims court; (iii)
a complaint to a federal or state agency; and (iv) binding
arbitration before the American Arbitration Association
("AAA"M) .

46. The undisputed testimony is that 99% of all
customer complaints about billing and service are resolved
through informal contact with customer representatives.

47. California class members may bring an action in
small claims court for claims up to $5,000. The filing fee
for such actions is generally $20.00. A class member who

files in small claims court must represent herself. 1In the
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year 2000, AT&T was named as a defendant in 367 small claims
court cases, of which 55 were filed in California.

48. In 2000, AT&T was named as a defendant in 59
consumer long distance suits filed in other courts (not
small claims courts) nationwide. It appears that the
principal types of claims which members of the class can
expect to litigate outside small claims court are not
individual billing disputes or disputes about poor service,
but claims of intentional misconduct, such as discrimination
or harassment in the course of providing service, credit
reporting problems and problems relating to identity theft
and claims that involve practices or problems that pertain
to all or a group of consumers. Examples of group claims
include complaints about the way AT&T is measuring the
length of a call or complaints that AT&T has misrepresented
the terms of a calling plan in its advertising. If a
consumer complains about such a practice, AT&T can try to
satisfy the consumer by making a billing adjustment, but it
cannot change its practice as to only that consumer without
being considered discriminatory under the FCC's standards.
In other words, if AT&T decided on an informal basis to
measure the length of one class member's phone calls a
certain way, it would be discriminating in violation of the
FCA if it measured the calls of other similarly situated
class members differently.

49, Under the CSA, if (a) the amount at issue in a
dispute between a class member and AT&T is $10,000.00 or

less, exclusive of interest, arbitration fees, and costs;
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(b) the claimant in the dispute chooses to arbitrate the
dispute; and (c) the claimant chooses to arbitrate by
submitting documents ("desk arbitration") or by telephonic
hearing, the AAA's Consumer Rules will apply.

50. Rule 6 of the AAA Consumer Rules states:

A party may request in writing that the arbitrator

hold one hearing by telephone. The telephonic

hearing may occur even if the other party refuses

to participate. An additional $100 fee will be

charged to the business for a telephonic hearing.

If a party wants to have an in-person hearing,

instead of a telephonic hearing, the dispute must

be administered under the AAA's Commercial

Arbitration Rules.

(J. Ex. 15-5.)

51. If the consumer chooses to have an in-person
arbitration hearing, or the claim is in excess of $10,000,
the AAA's Commercial Rules and fee schedules apply. Under
the Commercial Rules, for claims of $1.00 to $10,000, the
AAA's filing fee is currently $500. For claims between
$10,000 and $75,000, the AAA's filing fee is $750. For
claims between $75,000 and $150,000, the AAA's filing and
service fees total $2000. The AAA's Commercial Rules
require each party to bear the expenses of the witnesses it
produces. All other expenses of the arbitration, including
required travel and other expenses of the arbitrator, AAA
representatives, any witness or the cost of any proof
produced at the direct request of the arbitrator are shared
equally by the parties, unless they agree otherwise or
unless the arbitrator assesses those expenses or some

portion of them against a party in the award.

52. Rule 51 of the AAA's Commercial Rules, entitled
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"Administrative Fees," states:

As a not-for-profit organization, the AAA shall

prescribe an initial filing fee and a case service

fee to compensate it for the cost of providing
administrative services. The fees in effect when

the fee or charge is incurred shall be applicable.

The filing fee shall be advanced by the party or

parties making a claim or counterclaim, subject to

final apportionment by the arbitrator in the

award. The AAA may, in the event of extreme

hardship on the part of any party, defer or reduce

the administrative fees.
(J. Ex. 16-18.)

53. Rule 54 of the AAA's Commercial Rules, entitled
"Deposits," states:

The AAA may require the parties to deposit in

advance of any hearings such sums of money as it

deems necessary to cover the expense of the

arbitration, including the arbitrator's fee, if

any, and shall render an accounting to the parties

and return any unexpended balance at the

conclusion of the case.

(J. Ex. 16-19.)

54. AT&T subsidizes a customer's cost of initiating
either a document or telephonic arbitration of a claim of
under $1,000. Normally, the AAA charges consumers $125 as
the standard filing fee for such a proceeding. This fee is
intended to cover one half of the arbitrator's fee ($250).
Under Section 7(c) of the CSA, however, AT&T will pay all
but twenty dollars of that fee plus all other AAA costs and
fees for claims under $1,000. For claims above $1,000 but
below $10,000 arbitrated on documents or telephonically, the
customer would pay the full filing fee of $125 and AT&T

would pay all other AAA costs. For those customers who

elect to proceed with a live arbitration proceeding or
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assert a claim in excess of $10,000, the AAA requires that
the arbitration proceeding be subject to the AAA's
Commercial Rules. The prevailing party may seek to recover
the AAA's fees and the expenses of the arbitrator from the
other party.

55. Rule 53 (b) of the AAA's Commercial Rules, entitled
"Neutral Arbitrator's Compensation," states, "[a]lrbitrators
shall be compensated at a rate consistent with the
arbitrator's stated rate of compensation, beginning with the
first day of hearing in all cases with claims exceeding
$10,000." (J. Ex. 16-19.)

56. Different AAA arbitrators charge different hourly
rates. To estimate the costs of an arbitration to be
conducted under the AAA's Commercial Rules, a claimant must
learn the hourly rate of the arbitrator who will hear the
case. To determine the hourly rate of the specific AAA
arbitrators who may hear a particular case under AAA's
Commercial Rules, a claimant must first initiate an
arbitration with the AAA and, unless the fee i1s waived or
deferred by AAA, must pay any filing fee. This makes it
difficult for a class member before filing to meaningfully
estimate the cost to have the case arbitrated under the
Commercial Rules. Neither the AAA website or rules, nor the
AT&T website, provides a class member with any information
about likely arbitrator's fees.

57. A random sampling compiled by an AAA Vice
President of 82 arbitrators on the AAA Commercial Panel in

Northern California provides the following compensation
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information: (a) arbitrator compensation ranges from $600 to
$3,850 per day; (b) the average (mean) daily rate of
arbitrator compensation is $1,899; (c) the median daily rate
of arbitrator compensation is $1,750.

58. While AAA has a list of arbitrators willing to
arbitrate matters on a pro bono basis, the Commercial Rules
include no information from which a claimant could learn
about the existence of its pro bono panel, or how to request
that one be assigned to a pro bono arbitrator. AAA's
designated representatives on the subject of the waiver and
deferral of arbitration fees were unable to say how many
arbitrators currently serve or have served on pro bono
panels in California, or how many cases have been handled by
pro bono arbitrators.

59. The AAA may, in the event of extreme hardship on
the part of any party, defer or reduce its administrative
fees. A party seeking a deferment or reduction must supply
the AAA with financial details documenting the claim of
extreme hardship in affidavit form. The party must also
provide AAA with copies of the past two years federal tax
returns, along with bank statements for the past three
months. Further financial records and documentation could
be requested, depending on the case.

60. No AAA rule governs when it will or will not waive
or defer its administrative fees. ©No publicly available
documents describe the criteria used for determining what
constitutes extreme hardship. There are no internal AAA

documents that define or discuss how waivers or deferrals
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should be granted. The last two people responsible for
evaluating such requests received no training or instruction
in how to evaluate such requests.

61. Although AAA frequently grants requests for
administrative fee reductions, waivers or deferrals, it
rarely waives or defers its fees entirely. 1Instead, AAA
more typically defers a portion of its fees to a later date
in the proceeding, such as the hearing.

62. Based on AT&T's testimony, it is unlikely that the
typical customer dispute about service or under $1000 will
be resolved through arbitration; it most likely will be
resolved by AT&T's customer care representatives or their
supervisors. Fewer than one percent of customer complaints
not resolved by customer care representatives or their
supervisors have resulted in litigation.

63. In recent years, the following are among the
lawsuits filed against AT&T and its competitors by their
customers that were not barred by the filed rate doctrine:

a. A putative class action case captioned Allen v.

AT&T pending in the District Court for Muskogee County,

Oklahoma, alleging AT&T fraudulently and in breach of

contract collected a municipal sales tax which was

either (1) not authorized by law or (2) not remitted in
full to the proper taxing authority. Plaintiff is
seeking restitution, a declaratory judgment and other
damages. His individual claim is less than $1 a month.

b. In re AT&T Consumer Class Action Litigation (also

captioned Freedman v. AT&T), which was settled in the
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Superior Court of New Jersey, Somerset County, Law
Division, on July 27, 2000. According to the
Settlement Agreement, the alleged overcharges involved
AT&T's practice of charging class members for certain
per-minute usage charges in a month subsequent to the
month in which the usage occurred, even when the
subscribers had not used all of their contractually-
provided for minutes for either the month in which the
usage occurred or the month in which the subscriber was
billed for the usage. AT&T ultimately paid $1.98
million, which was 100% of the 83,611 class members'
damages, as well as the costs of notice and settlement
administration.

C. In a suit against one of AT&T's competitors, In

re: MCI Non-Subscriber Telephone Rates Litigation, MDL

Docket No. 1275 (S.D. Ill.), the plaintiffs alleged

that MCI had improperly charged higher Non-Subscriber

Rates and Surcharges for certain long distance calls.

A settlement reached in October of 2000 created an $88

million Settlement Fund.’

64. It would not have been economically feasible to
pursue the claims in these cases on an individual basis,

whether the case was brought in court or in arbitration. If

> See also Lipton v. MCI WorldCom, Inc., 135 F. Supp. 2d
182, 189 (D.D.C. 2001) (putative class action against MCI for
charging higher rates for long distance calls than were
authorized under the appropriate tariff was not barred by the
filed rate doctrine); Crump v. WorldCom, Inc., 128 F. Supp. 2d
549, 556 n.4 (W.D. Tenn. 2001) (citing AT&T v. Central Office
Telephone, 524 U.S. at 222 (1998)) (the filed rate doctrine
does not bar plaintiffs from pursuing "state law claims based
upon long distance provider's misrepresentation.").
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the Legal Remedies Provisions contained in AT&T's new CSA
had governed customers' rights in these situations, it is
highly unlikely any of the claims would have been
prosecuted. It is undisputed that the lawyers who
represented the plaintiffs in these cases would not have
taken them if the only claim they could have pursued was the
claim of the individual plaintiff. The reasons for this are
not hard to see. The actual damages sought by the named
plaintiffs are relatively insubstantial. The damage
limitations in the Legal Remedies Provisions attempt to make
any award of substantial damages, even if justified, highly
unlikely. Consequently, it would not make economic sense
for an attorney to agree to represent any of the plaintiffs
in these cases in exchange for 33 1/3% or even a greater
percentage of the individual's recovery. The lawyer would
almost certainly incur more in costs and time charges just
getting the complaint prepared, filed and served than she
would recover, even if the case were ultimately successful.
Simply put, the potential reward would be insufficient to
motivate private counsel to assume the risks of prosecuting
the case just for an individual on a contingency basis.
While retaining counsel on an hourly basis is possible, in
view of the small amounts involved, it would not make
economic sense for an individual to retain an attorney to
handle one of these cases on an hourly basis and it is hard
to see how any lawyer could advise a client to do so. The
net result is that cases such as the ones listed above will

not be prosecuted even if meritorious. Thus, the
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prohibition on class action litigation functions as an
effective deterrent to litigating many types of claims
involving rates, services or billing practices and,
ultimately, would serve to shield AT&T from liability even
in cases where it has violated the law.

65. There likely will be other claims which a class
member may have in which potential damages would ordinarily
be much more than nominal. Examples include discrimination
or harassment in the provision of service, identity theft,
fraudulent sales tactics, or harassing debt collection
techniques. In such cases, the costs associated with
preparing an arbitration claim and presenting it for even a
"desk arbitration” would likely exceed the recovery any
consumer could reasonably expect to obtain given the cost of
arbitration and the limitations on damages and attorneys
fees in the Legal Remedies Provisions. These Provisions
make it unlikely that a class member, unless she wanted to
represent herself, would be able to pursue many of the sorts
of claims that are to be expected in the ordinary business-
customer relationship. And as one consumer attorney pointed
out, cuts in funding make it unlikely that legal aid
programs will have the resources to address such cases or
would give them attention given the larger grievances of
other clients.

66. AT&T did not produce any testimony from any
practicing lawyer, or any other evidence, that any of the
cases discussed in paragraph 63 would be economically

feasible to litigate under the Legal Remedies Provisions of
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the CSA. There was some conclusory contradiction from one
of defendant's experts, Professor Priest, which I did not
find convincing inasmuch as he does not practice in this
area and his conclusions were largely unsupported by any
evidence. Instead, it contends that such claims should be
pursued before the FCC.

67. The FCC has a complaint procedure that enables
AT&T customers to file claims against AT&T with the FCC.

The claim procedure is explained, among other places, on a
website maintained by the FCC at www.fcc.gov. The website
describes procedures for filing both formal and informal
complaints, contains links to on-line complaint forms and
other related sites, and provides contact and other
information on related topics, such as how the FCC processes
consumer complaints that it receives.

68. A review of FCC reports for the past ten years
discloses that until recent years there are very few reports
of FCC decisions involving a complaint by an individual
consumer against a long distance carrier. Most of the
complaints in recent years have concerned "slamming," the
unauthorized substitution of a consumer's preferred long
distance carrier for another without proper consent. It was
largely undisputed at trial that it took the FCC
approximately seventeen years before it effectively
responded to "slamming" complaints.

69. In recent years, in response to consumers'
complaints, the FCC has initiated investigations which

ultimately resulted in changes in telephone company
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practices and in the imposition of forfeitures, or the
payment of "voluntary contributions,”™ to the United States
Treasury. At defendant's request, I took judicial notice of
14 orders of the FCC adopting consent decrees or imposing
forfeitures or notices of apparent liability, all of which
issued during the year 2000. With the exception of In the

Matter of MCI WorldCom Communications, Inc., 15 F.C.C.R.

12,181 (2000), in which the FCC approved a mechanism for
providing some credit to certain consumers adversely
impacted by the company's practices, see id. at 12,182, the
FCC does not appear to have concerned itself with obtaining
individual relief for the complainants, even in situations
where the FCC has concluded the carrier committed an
"egregious" practice.

70. For example, in In the matter of Business Discount

Plan, Inc., 15 F.C.C.R. 14,461 (2000), the FCC imposed a

forfeiture of $2.4 million against the company for willful
or repeated violations of the act and previous FCC rules and
orders. See id. at 14,474. Although the company appears to
have refunded $12,144.53 to the thirty complainants that

were the focus of the investigation, see Order on

Reconsideration In the Matter of Business Discount Plan,

Inc., 2000 WL 1785129 at 9 13 (2000), nowhere in its order
did the FCC require the company to pay damages or provide
refunds to any of the other thousand of complainants who had
led to the investigation.

71. This is not surprising, since the FCC has stated

that it does not consider the award of damages to a class of
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individuals to be consistent with its consumer complaint

procedures. See Certified Collateral Corp. v. Allnet

Communications Serv., 2 F.C.C.R. 2,171, 2,173 (1987) (FCC

Rules do not contemplate class action complaints). In the

matter of Jeffrey Krause v. MCI, 14 F.C.C.R. 2,770 (1999),

after MCI had paid Mr. Krause damages arising out of his
slamming complaint, the FCC refused to consider an award of
damages to a class of complainants who were similarly
situated to Mr. Krause, even though it had found that MCI
had violated Mr. Krause's rights by converting his phone and
facsimile lines without his authorization in violation of

§ 64.1100 of the FCC's rules and § 258 of the FCA. See id.
99 7-8. Instead, the FCC required that each complainant
file an individual complaint under Section 208 and noted
that ruling otherwise "would in effect transform the Section
208 complaint proceeding into a class action suit, a result
neither contemplated by nor consistent with, the private
remedies created under Sections 206 through 209 of the Act."
Id. 9 10. This limitation that the FCC has placed upon
itself was recently recognized by the D.C. Circuit Court of

Appeals. See High-Tech Furnace Sys. v. FCC, 224 F.3d 781,

792 n.22 (D.C. Cir. 2000). ©Nor have I seen a single report
of the FCC addressing a consumer complaint for an
intentional tort allegedly committed by a carrier. Under
all these circumstances, I find that the FCC is not a forum
before which a class member can effectively vindicate her
right to recover damages from AT&T in a variety of contexts.

Nor is the FCC an effective forum for a class of similarly
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situated consumers seeking to recover damages from AT&T for
a class wide practice without each consumer having to file
an individual complaint under Section 208.% Presumably, it
was 1in recognition of factors such as these that caused
Congress in enacting the FCA to give parties wronged by a
carrier a choice of fora - the FCC or the courts. See 47
U.s.C. § 207.

72. As to AT&T's purpose in devising the Legal
Remedies Provisions, Mr. Delery testified that AT&T "wanted
to give the consumers a broad range of options" to resolve
disputes, and that AT&T wanted to avoid "opening up the
business to lawsuits that really have no merit." I find
this testimony to have been somewhat disingenuous. Absent
the Legal Remedies Provisions, consumers would have a broad
range of legal options available, and the limitations on
consumers' rights and remedies in the Legal Remedies
Provisions apply to all suits, even those with merit. Based
on all the evidence before me, I find that AT&T's principal
purpose was to put sufficient obstacles in the path of
litigants to effectively deter many claims from being
pursued.

/1]
/1]

“# AT&T's contention assumes that the FCC has the
resources and the desire to become the forum of choice for
resolving consumer complaints, a subject about which there is
considerable debate within the FCC. See In the Matter of
Qwest Communications Int'l, Inc., 15 F.C.C.R. 14,699, 14,702
(2000) (Furchtgott-Roth, C., dissenting); In the Matter of MCT

WorldCom Communications, Inc., 15 F.C.C.R. at 12,207
(2000) (Furchtgott-Roth, C., dissenting).
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G. CALIFORNIA CONSUMER PROTECTION LAWS

73. The complaint seeks declaratory and injunctive
relief, alleging that the Legal Services Provisions of the
CSA violate California's Consumer Legal Remedies Act, Cal.
Civ. Code §§ 1750, et seq. ("CLRA"), and California's Unfair
Practices Act, Cal. Bus. & Prof. Code §§ 17200, et seq.
("UPA"). The parties agree that California law governs the
question of whether the CSA is a validly formed contract.
AT&T, while denying generally that the Legal Remedies
Provisions violate California law, contends that this case
presents only one issue governed by California Law - whether
a valid contract was formed when AT&T mailed the CSA to the
class and its members continued to use AT&T's service.
Specifically, AT&T contends that whether its Legal Remedies
Provisions are unconscionable is under California law not an
issue of contract formation but rather a defense to contract
enforceability, and that once a contract is formed, questions
about its enforceability are governed either by the Federal
Communications Act or by New York law, through a choice of
law provision in the CSA.

74. AT&T is wrong. Under California law a party may
prevent the formation of a contract which includes an

unconscionable provision by enjoining the inclusion of that

provision in the contract. In California, "[i]t is essential
to the existence of a contract that there should be . . . a
lawful object . . . ." Cal. Civ. Code § 1550(3) (Deering
1994) (emphasis added). "Where a contract has several

distinct objects, of which one at least is lawful, and one at
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least is unlawful, in whole or in part, the contract is void
as to the latter and wvalid as to the rest." Id. § 1599.
Something that is "contrary to the policy of express law" is
unlawful. Id. § 1667. Here, one of the objects of the CSA,
contained in the Legal Remedies Provisions, is to alter
dramatically the legal landscape upon which disputes between
AT&T and the class are to be resolved. The class contends,
for reasons that will be discussed later, that AT&T is trying
to achieve this object in ways that are illegal and
unconscionable. If the class is correct, then under
California contract law, the CSA is void as to those
provisions and valid as to the remainder.® The provisions
which sought to effect the unlawful object never come into

legal existence. See Tiedije v. Aluminum Taper Milling Co.,

46 Cal. 2d 450, 453-54 (1956) ("A contract made contrary to
public policy or against the express mandate of a statute may
not serve as the foundation of any action, either in law or

in equity. . . ."); First Nat'l Bank v. Thompson, 212 Cal.

388, 405-06 (1931) (contract void due to illegality "has no
legal existence for any purpose. . . .").

75. The California mechanisms for resolving disputes
about the legality of contract provisions include the two
invoked by the plaintiff class: the CLRA and the UPA. The
CLRA provides in pertinent part that:

(a) The following unfair methods of competition

and unfair or deceptive acts or practices
undertaken by any person in a transaction intended

> In this action, the plaintiff class is not challenging
any other provisions of the contract, so the balance of the
contract will be presumed lawful.
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to result or which results in the sale or lease of
goods or services to any consumer are unlawful:

(19) Inserting an unconscionable provision in the
contract.

Cal. Civ. Code § 1770(a) (19) (Deering 1994 & Supp. 2001)
(emphasis added) .®

76. A consumer who suffers damage as a result or use of
any of the acts or practices declared to be unlawful under
section 1770 may, as was done here, bring a class action to

obtain injunctive or other relief. See id. §§ 1780(a),

1781 (a) . Significantly, the CLRA also contains an anti-
waiver provision:

"lalny waiver by a consumer of the provisions of

this title is contrary to public policy and shall

be unenforceable and void."

Id. § 1751 (emphasis added).

77. Notwithstanding defendant's assertions to the
contrary, the CLRA was intended to allow courts to address
the unconscionability of contract terms as an issue of
contract formation. The plain language of the statute
provides plaintiffs with the right to bring an action to
enjoin a party from inserting an unconscionable provision
into a contract, which is precisely what plaintiffs contend
AT&T attempted to do by inserting the Legal Remedies
Provisions in its offer. While the other party can always
defend against an effort to enforce the illegal or

unconscionable provision, that is not the other party's only

recourse, as AT&T contends. The other party can also seek to

¢ Section 1761 of the CLRA defines "person" to include a
corporation. See id. § 1761.
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enjoin operation of that provision, as plaintiffs have done

here. See California Grocers Ass'n v. Bank of America, 22

Cal. App. 4th 205, 217 (1994) ("[The CLRA] expressly permits a
consumer to bring an action for damages and injunctive relief
based on insertion of an unconscionable provision in a

contract."); Dean Witter Revnolds v. Superior Court, 211 Cal.

App. 3d 758, 766-68 (1989) (distinguishing the ability to
bring an affirmative cause of action for unconscionability
under the CLRA from the mere codification of the defense of
unconscionability in Cal. Civ. Code § 1670.5, and applying
the case law of unconscionability to the CLRA's affirmative
cause of action).

78. An analysis of the UPA leads to the same
conclusion. Under the statute, a plaintiff is entitled to
injunctive relief against any person performing or proposing
to perform an "unlawful, unfair or fraudulent business
practice . . . ." Cal. Bus. & Prof. Code § 17200 (Deering
1992). The UPA recognizes the necessary interplay between
the unfair competition provisions and other state laws,
stating that "[ulnless otherwise expressly provided, the
remedies or penalties provided by this chapter are cumulative
to each other and to the remedies or penalties available
under all other laws of this state." Id. § 17205.
Prohibiting "any unlawful business act or practice" under the
UPA includes prohibiting "anything that can properly be
called a business practice and that at the same time is

forbidden by law." Bargquis v. Merchants Collection Ass'n,
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7 Cal. 3d 94, 113 (1972). Accordingly, this broad standard
encourages the UPA to "borrow" violations of other laws and
treat these violations as independently actionable and

subject to the distinct remedies contained in the UPA. See

Farmers Ins. Exchange v. Superior Court, 2 Cal. 4th 377, 383

(1992). Courts have found that "placing unlawful or
unenforceable terms in form contracts" constitutes "unfair
business practices" for purposes of imposing liability under

the UPA. See State Farm Fire & Casualty Co. v. Superior

Court, 45 Cal. App. 4th 1093, 1104 (1996), guestioned on

other grounds, Cel-Tech Communications, Inc. v. Los Angeles

Cellular Telephone Co., 20 Cal. 4th 163 (1999). See also

California Grocers Ass'm, 22 Cal. App. 4th at 218 (suggesting

that the UPA encompasses an affirmative cause of action for
unconscionability). If the CSA violates the CLRA, it will
also violate the UPA. Therefore, the legality and
unconscionability of the Legal Remedies Provisions will be

decided according to California law.’

7 AT&T argues that even if the issue of contract
formation includes an analysis of the lawfulness of the Legal
Remedies Provisions, federal law and FCC guidelines should
govern rather than California state contract and consumer law.
This will be addressed more thoroughly below. See discussion
infra Part J. AT&T does not specify what federal law or FCC
regulation would govern the unconscionability and illegality
issues presented by the Legal Remedies Provisions. Suffice it
to say that, in contrast to the Legal Remedies Provisions, the
provisions approved under federal law by the United States
Supreme Court in Gilmer v. Interstate/Johnson TLane Corp., 500
U.S. 20 (1991), subjected the parties to the New York Stock
Exchange Rules on arbitration, which allowed equitable relief,
"collective proceedings," written arbitration awards
summarizing the issues and available to the public, and had no
apparent limitations on liability. See id. at 30-32.

AT&T alternatively argues that the lawfulness of the
Legal Remedies Provisions should be governed by New York
contract law pursuant to the choice-of-law provision in the
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H. ILLEGALITY
1. Limitations on Liability under Cal. Civ. Code
§ 1668
79. The Legal Remedies Provisions limit the type and
amount of damages that class members are entitled to recover

from AT&T.® Plaintiffs contend that the plain language of

CSA. I need not reach the issue. Putting aside the question
of whether New York law would apply, see Ticknor v. Choice
Hotels Int'l, 265 F.3d 931, 938 (9th Cir. 2001), or what the
New York consumer protection laws are, if the Legal Remedies
Provisions are void because they are unlawful or
unconscionable under California law, they were never valid to
begin with, thereby mooting the determination of the choice-
of-law provision's applicability.

¢® Section 4 of the CSA is titled "Limitations on
Liability" and states as follows:

THIS SECTION DESCRIBES THE FULL EXTENT OF OUR
RESPONSIBILITY FOR ANY CLAIMS YOU MAKE FOR DAMAGES
CAUSED BY THE FAILURE OF THE SERVICES, OR ANY OTHER
CLAIMS IN CONNECTION WITH THE SERVICES OR THIS
AGREEMENT .

IF OUR NEGLIGENCE CAUSES DAMAGE TO PERSON OR
PROPERTY, WE WILL BE LIABLE FOR NO MORE THAN THE
AMOUNT OF DIRECT DAMAGES TO THE PERSON OR PROPERTY.
FOR ANY OTHER CLAIM, WE WILL NOT BE LIABLE FOR MORE
THAN THE AMOUNT OF OUR CHARGES FOR THE SERVICES
DURING THE AFFECTED PERIOD. FOR ALL CLAIMS, WE WILL
NOT BE LIABLE FOR INDIRECT OR CONSEQUENTIAL DAMAGES,
INCLUDING BUT NOT LIMITED TO, LOST PROFITS OR
REVENUE OR INCREASED COSTS OF OPERATION. WE ALSO
WILL NOT BE LIABLE FOR PUNITIVE, RELIANCE OR SPECIAL
DAMAGES. THESE LIMITATIONS APPLY EVEN IF THE
DAMAGES WERE FORESEEABLE OR WE WERE TOLD THEY WERE
POSSIBLE, AND THEY APPLY WHETHER THE CLAIM IS BASED
ON CONTRACT, TORT, STATUTE, FRAUD,
MISREPRESENTATION, OR ANY OTHER LEGAL OR EQUITABLE
THEORY .

WE WILL NOT BE LIABLE FOR ANY DAMAGES IF SERVICES
ARE INTERRUPTED, OR THERE IS A PROBLEM WITH THE
INTERCONNECTION OF OUR SERVICES WITH THE SERVICES OR
EQUIPMENT OF SOME OTHER PARTY. THIS SECTION WILL
CONTINUE TO APPLY AFTER THE AGREEMENT ENDS.
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these provisions sweeps broadly, extending to liability for
both negligence and intentional conduct, and that AT&T
impermissibly has limited its liability for claims other than
negligence to the amount of charges for service during the
affected period, and shielded itself from liability for
punitive, reliance, special and consequential damages. As so
construed, plaintiffs argue, the Legal Remedies Provisions
violate Cal. Civ. Code § 1668, which provides:

All contracts which have for their object, directly

or indirectly, to exempt anyone from responsibility

for his own fraud, or willful injury to the person

or property of another, or violation of law,

whether willful or negligent, are against the

policy of law.

80. In arguing that the Legal Remedies Provisions
extend beyond claims for negligence, plaintiffs rely on a
number of clauses, such as: "[t]his section describes the
full extent of our responsibility for . . . any other claims
in connection with the services or this agreement"; "[f]or
any other claim, we will not be liable for . . ."; "[flor all
claims, we will not be liable for . . ."; and "[t]lhese
limitations . . . apply whether the claim is based on

contract, tort, statute, fraud, misrepresentation, or any

other legal or equitable theory."™ CSA § 4.

Section 7(a) of the CSA also contains language limiting
plaintiffs' liability, and states in part:

THE ARBITRATOR MAY NOT AWARD DAMAGES THAT ARE NOT
EXPRESSLY AUTHORIZED BY THIS AGREEMENT AND MAY NOT
AWARD PUNITIVE DAMAGES OR ATTORNEYS' FEES UNLESS
SUCH DAMAGES ARE EXPRESSLY AUTHORIZED BY A STATUTE.
YOU AND AT&T BOTH WAIVE ANY CLAIMS FOR AN AWARD OF
DAMAGES THAT ARE EXCLUDED UNDER THIS AGREEMENT.
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81l. AT&T now contends that section 4 only applies to
limitations on liability for negligent conduct.’ AT&T argues
that the section was intended to distinguish between
negligence claims involving damages to people or property and
all other negligence claims, not all other claims. AT&T also
argues that the ban on punitive damages in section 4 only
applies to negligence claims, and that section 7(a), which
states that "[t]he arbitrator . . . may not award punitive
damages or attorneys' fees unless such damages are expressly
authorized by a statute," governs claims for intentional
misconduct. Id. § 7(a).'® Finally, AT&T argues that the
reference in section 4 to claims "based on contract, tort,
statute, fraud, misrepresentation, or any other legal or
equitable theory" was merely intended to apply to allegations

of negligence dressed in other legal theories.'!

° During the preliminary injunction hearing, AT&T agreed
that the Legal Remedies Provisions limit AT&T's liability for
intentional misconduct. (Prelim. Inj. Tr. at 111, 1lns. 17-
22.) AT&T now argues they do not. If AT&T is so uncertain
over the meaning of one of the principal Legal Remedies
Provisions, how can the class members be expected to have
understood to what they were agreeing?

10 While the inclusion of two punitive damages provisions
may appear to support AT&T's argument, AT&T conceded that the
punitive damages language in section 7 (a) was placed there at
the request of the AAA. (Prelim. Inj. Tr. at 115, 1lns. 1-11.)
This explains its placement in Section 7(a), entitled "Dispute
Resolution," and not in Section 4, entitled "Limitations of
Liability," and explains its wording as a limitation on the
arbitrator's authority, whereas the ban on punitive damages in
Section 4 is worded as a limitation on AT&T's liability. The
AAA must have read Section 4 the same way as I do - as a ban
on punitive damages even in cases of intentional misconduct or
statutory violation, if it requested the inclusion of the
language that now appears in Section 7(a).

1 Under AT&T's interpretation, only claims based on
negligence, however pleaded, would be subject to arbitration
because section 7(a)'s language mirrors that of section 4,
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82. AT&T's current interpretation of the liability
limitations proves more than AT&T intends. If section 4 only
applies to liability for negligent conduct, as AT&T contends,
and the only other language in the entire CSA relating to
liability for other conduct states that "[t]lhe arbitrator may
not award damages that are not expressly authorized by this
agreement and may not award punitive damages or attorneys'
fees unless such damages are expressly authorized by a
statute," CSA § 7(a), then there exists no basis upon which
an arbitrator could award compensatory damages if she finds
intentional misconduct or statutory violations. Put another
way, since an arbitrator cannot award damages not expressly
authorized in the CSA, then she could not possibly award
compensatory damages for intentional conduct because they are
not provided for anywhere in the CSA. 1If, on the other hand,
I were to accept plaintiffs' interpretation of section 4,
there would at least exist a basis upon which an arbitrator
could award compensatory damages for intentional conduct,
albeit one unacceptably limited to the amount of charges for
the customer's services during the affected period.

83. Neither interpretation passes muster under Civil
Code Section 1668, which makes it illegal for a party to

exempt itself from liability for most types of intentional or

stating that "any disputes arising out of or related to this
Agreement (whether based in contract, tort, statute, fraud,
misrepresentation, or any other legal or equitable theory)
must be resolved by final and binding arbitration." CSA
Section 7 (a) (emphasis added). Yet AT&T has vigorously
contended that all plaintiffs' claims, whether relating to
intentional or negligent conduct, are subject to final and
binding arbitration under the CSA.
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illegal misconduct. See Farnham v. Superior Court, 60 Cal.

App. 4th 69, 71 (1997) ("[Clontractual releases of future
liability for fraud and other intentional wrongs are
invariably invalidated.").'* The former has the effect of
exempting AT&T from all liability for intentional conduct,
something clearly prohibited under California law. See

McQuirk v. Donnelley, 189 F.3d 793, 796-97 (9th Cir.

1999) ("Farnham thus stands for the proposition that § 1668
invalidates the total release of future liability for

intentional wrongs."); Blankenheim v. E.F. Hutton & Co.,

Inc., 217 Cal. App. 3d 1463, 1471-72 (1990) ("Under [§ 1668],
a party may not contract away liability for fraudulent or
intentional acts or for negligent violations of statutory

law."); Baker Pac. Corp. v. Suttles, 220 Cal. App. 3d 1148,

1154 (1990) ("[A] release from liability for fraud and
intentional acts . . . on its face violates the public policy
as set forth in Civil Code section 1668."). The latter

impermissibly limits AT&T's liability for such intentional

conduct as fraud. See Klein v. Asgrow Seed Co., 246 Cal.

App. 2d 87, 100-01 (1966) (agreement limiting the liability of
the manufacturer to a refund of the price of the seed would
violate Cal. Civ. Code § 1668). The limitations on liability
are also contrary to the FCC’s expectations that "complete
detariffing would further the public interest by preventing

carriers from unilaterally limiting their liability for

2 In view of this result, I do not consider whether
there may be other instances in which the limitations on
liability in the Legal Remedies Provisions would violate
California law.
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damages." Second Report and Order, 11 F.C.C.R. 20,730, T 55

(1990) .

84. AT&T argues that notwithstanding the limiting
language in section 7(a), an arbitrator would be allowed to
award any relief for intentional conduct authorized by law.
Although this may be true as to punitive damages and

° as to any other damages, it disregards

attorneys' fees,*
basic arbitration law. While arbitrators, in fashioning an
appropriate choice of remedies, "may base their decision upon
broad principles of justice and equity," they may not do so

if they are "specifically restricted by the agreement to

following legal rules . . . ." Advanced Micro Devices v.

Intel Corp., 9 Cal. 4th 362, 374-75 (1994). See also United

Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593,

597 (1960) ("[A]ln arbitrator is confined to interpretation and
application of the [governing] agreement; he does not sit to
dispense his own brand of industrial justice. He may of
course look for guidance from many sources, yet . . . [w]hen
the arbitrator's words manifest an infidelity to this
obligation, courts have no choice but to refuse enforcement

of the award."); Moncharsh v. Heily & Blase, 3 Cal. 4th 1, 8

(1992) (quoting O'Malley v. Petroleum Maintenance Co., 48 Cal.

2d 107, 110 (1957)) ("The powers of an arbitrator are limited
and circumscribed by the agreement or stipulation of

submission."). Here, the Legal Remedies Provisions expressly

13 This assumes that an award under Cal. Civ. Code
§ 3294, which authorizes punitive damages in cases of
oppression, fraud or malice, 1s one "expressly authorized by a
statute."

45



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

provide that "the arbitrator shall be bound by and strictly
enforce the terms of this Agreement and may not limit, expand
or otherwise modify its terms." CSA § 7(a). They further
prohibit the arbitrator from awarding damages "not expressly
authorized by this Agreement. . . ." Id.

85. A solution proposed by AT&T, that it would notify
the AAA of the true meaning of the Legal Remedies Provisions,
does not save the Provisions for a number of reasons. It
would require the court to ignore a violation of law based on
a representation in court that AT&T would not seek to take
advantage of the violation. It is not at all clear how the
AAA would respond or how this representation would work out
in practice. It would be very unfair to the class, since in
deciding whether to pursue a claim, the class would assume
they were limited by the Legal Remedies Provisions and not by
some side agreement between AT&T and the AAA.

86. Finally, AT&T argues that the Legal Remedies
Provisions should not be read literally for to do so would
produce "nonsensical results." (Def.'s First Am. Trial Br.
at 23.) That is one of the risks AT&T assumed when it
undertook in a few sentences to rewrite a substantial body of
law governing its relations with its customers. AT&T is
simply asking the court to do too much. The plain language
of section 4 cannot be read in the manner that AT&T proposes.
Even if AT&T intended section 4 to only apply to negligent
conduct, and even i1f it intended an arbitrator to be able to
award any relief authorized by law, it did not clearly

provide for this in the CSA. I do not have the authority to
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rewrite or reform the legal services provisions so that they

do not lead to absurd results. See Armendariz v. Foundation

Health Psychcare Services, 24 Cal. 4th 83, 125 (2000) (citing

Kolani v. Gluska, 64 Cal. App. 4th 402, 407-08 (1998)) (the

power to reform is limited to instances in which parties make
mistakes, not to correct illegal provisions).

2. Waiver of Statutory Rights under the CLRA

87. The Legal Remedies Provisions also violate public
policy by seeking to impose an effective waiver of the
statutory rights provided to class members under the CLRA.
"[Plarties agreeing to arbitrate statutory claims must be
deemed to 'consent to abide by the substantive and remedial
provisions of the statute. Otherwise, a party would not be
able to fully vindicate [his or her] statutory cause of

action in the arbitral forum.'"™ Armendariz, 24 Cal. 4th at

101 (quoting Broughton v. Cigna Healthplans, 21 Cal. 4th

1066, 1087 (1999)) (omitting citations). See also Gilmer, 500

U.S. at 28 (quoting Mitsubishi Motors Corp. v. Soler

Chrysler—-Plymouth, Inc., 473 U.S. 614, 637 (1985)) ("[S]o

long as the prospective litigant effectively may vindicate
[his or her] statutory cause of action in the arbitral forum,
the statute will continue to serve both its remedial and
deterrent function."). Any waiver of the statutory rights
provided for under the CLRA "shall be unenforceable and

void." Cal. Civ. Code § 1751.%

4 In view of the decision herein, I do not consider
whether the Legal Remedies Provisions could constitute the
effective waiver of other statutory rights guaranteed to the
plaintiff class. The California Supreme Court has already
ruled that "an arbitration agreement cannot be made to serve
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88. The CSA's ban on class actions and its imposition
of a two year limitations period on the filing of claims are
the most apparent efforts to effect a waiver of the class
members' statutory rights under the CLRA. Section 1781 (a) of
the CLRA states:

Any consumer entitled to bring an action under

Section 1780 may, if the unlawful method, act, or

practice has caused damage to other consumers

similarly situated, bring an action on behalf of

himself and such other consumers to recover damages

or obtain other relief as provided for in Section

1780.

Cal. Civ. Code § 1780(a). The CSA, however, provides for

resolution of disputes through arbitration before a neutral

arbitrator "instead of . . . through a class action,”™ CSA §
7, and states that "no dispute may be . . . resolved on a
class-wide basis.”" Id. § 7(a). The CSA therefore violates

plaintiffs' rights to bring a class action under the CLRA and
is "contrary to public policy and . . . unenforceable and
void." Cal. Civ. Code § 1751.
89. Similarly, section 1783 of the CLRA states:
Any action brought under the specific provisions of
Section 1770 shall be commenced not more than three
years from the date of the commission of such
method, act, or practice.
Id. § 1783. The two year limitation clause in the CSA, see
CSA § 7(b), expressly waives this three year statute of
limitations, and is therefore unenforceable and void under

the CLRA's anti-waiver provision. See Cal. Civ. Code § 1751.

/17

as a vehicle for the waiver of statutory rights created by the
[California Fair Employment and Housing Act]." Armendariz, 24
Cal. 4th at 101.
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I. THE UNCONSCIONABILITY OF THE CSA
90. Under California law, unconscionability has both a
procedural and substantive element. See Armendariz, 24 Cal.

4th at 114; Blake v. Ecker, 93 Cal. App. 4th 728, 742 (2001);

Flores v. Transamerica Homefirst, 93 Cal. App. 4th 846, 853

(2001),; A&M Produce Co. v. FMC Corp., 135 Cal. App. 3d 473,
486 (1982). The procedural element focuses on "oppression,"
which "arises from an inequality of bargaining power that
results in no real negotiation and an absence of meaningful
choice," or "surprise," which "involves the extent to which
the supposedly agreed-upon terms are hidden in a prolix

printed form drafted by the party seeking to enforce them."

Flores, 93 Cal. App. 4th at 853. See also Armendariz, 24

Cal. 4th at 114; Blake, 93 Cal. App. 4th at 742; California

Grocers Ass'n, 22 Cal. App. 4th at 213. Put another way,
"procedural unconscionability occurs when a party has
experienced surprise or oppression due to unequal bargaining
power." Blake, 93 Cal. App. 4th at 742. The substantive
element of unconscionability "traditionally involves contract
terms that are so one-sided as to 'shock the conscience' or
that impose harsh or oppressive terms." Id. (citing

Armendariz, 24 Cal. 4th at 114). It focuses on "the effects

of the contractual terms and whether they are overly harsh or
one-sided." Flores, 93 Cal. App. 4th at 853 (citing A&M

Produce Co., 135 Cal. App. 3d at 487; Armendariz, 24 Cal. 4th

at 114, 118-19). "Substantive unconscionability . . . has
been described as . . . the absence of any

justification for that result, or 'that a contractual term is
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substantially suspect if it reallocates the risks of the
bargain in an objectively unreasonable or unexpected

manner.'" Allan v. Snow Summit, Inc., 51 Cal. App. 4th 1358,

1377 (1996) (quoting A&M Produce Co., 135 Cal. App. 3d at

487). Procedural and substantive unconscionability must both

be present in order for a court to find an unconscionable

contract or contract provision. See Armendariz, 24 Cal. 4th

at 114 (quoting Stirlen v. Supercuts, 51 Cal. App. 4th 1519,

1533 (1997)). However, the two elements can operate on a
sliding scale: a greater finding of one absolves the need for

an equal or greater finding of the other. See id.; Blake, 93

Cal. App. 4th at 743.

91. In Armendariz, the California Supreme Court

concluded that the general state law of unconscionability
could be applied to invalidate all or part of an employment
arbitration agreement, notwithstanding the strong federal and
state policy favoring arbitration as a means of dispute
resolution. Citing the Federal Arbitration Act ("FAA"™), 9
U.S.C. § 2, and the California Arbitration Act, Cal. Civ.
Proc. Code § 1281, the Court stated that "arbitration
agreements are valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation

of any contract, [and] may only be invalidated for the same

reasons as other contracts." Armendariz, 24 Cal. 4th at 98
(emphasis added). See also Doctors Assoc. v. Casarotto, 517
U.S. 681, 686 (1996) (citations) ("[Glenerally applicable

contract defenses, such as fraud, duress, or

unconscionability, may be applied to invalidate arbitration
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agreements without contravening [the FAA]."). Therefore, at
least with respect to the FAA, an unconscionability analysis
of the Legal Remedies Provisions for purposes of determining
AT&T's liability under California consumer protection laws is
consistent with, and envisioned by, federal law.

1. Procedural Unconscionability

92. An analysis of procedural unconscionability begins
with an inquiry into whether the CSA is a contract of

adhesion. See Armendariz, 24 Cal. 4th at 113; Flores, 93

Cal. App. 4th at 853. A contract of adhesion is a
standardized contract "imposed upon the subscribing party
without an opportunity to negotiate the terms." Flores, 93
Cal. App. 4th at 853. 1In the case at bar, it is undisputed
that the CSA is a contract of adhesion. AT&T unquestionably
had superior bargaining strength and presented the CSA as a
pre-printed document with uniform language drafted and
prepared entirely by AT&T. As discussed above, the terms and
conditions of the CSA were imposed on the class members
without an opportunity for negotiation, modification or
waiver. See supra 99 34-36. 1In other words, the CSA was
presented to the class members on a "take it or leave it"
basis.

93. A determination that the CSA is a contract of
adhesion, plaintiffs contend, is tantamount to a finding of

procedural unconscionability. See, e.qg., Flores, 93 Cal.

App. 4th at 853-54 ("A finding of a contract of adhesion is

essentially a finding of procedural unconscionability

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

."). Accord Stirlen, 51 Cal. App. 4th at 1533;

California Grocers Ass'n, 22 Cal. App. 4th at 214. But see

Dean Witter Reynolds, 211 Cal. App. 3d at 769 ("[W]e are not

prepared to hold that [oppression and adhesiveness] are
identical."). AT&T, on the other hand, contends that a
finding of adhesion only begins the analysis of procedural
unconscionability. Although the case law appears to favor
plaintiffs' position that an adhesive contract is
procedurally unconscionable, I do not need to base my finding
of procedural unconscionability solely on the adhesive nature
of the CSA because the elements of oppression and surprise
are sufficiently present to satisfy the shifting standard
present in a sliding scale analysis.

94. To avoid "oppression," there must be "a meaningful
choice of reasonably available alternative sources of supply
from which to obtain the desired goods and services free of

the terms claimed to be unconscionable." Dean Witter

Reynolds, 211 Cal. App. 3d at 772 (emphasis added). Here,
the class members lack of a meaningful choice with respect to
the Legal Remedies Provisions satisfies the "oppression"
prong of procedural unconscionability. Residential long
distance carriers who service two-thirds of the California
market all provide substantially similar dispute resolution
provisions which include mandatory arbitration and

limitations on damages.!” Finding a carrier who did not

> Verizon, a carrier with 8.8% of the residential long
distance market in California, does not require its customers
to agree to binding arbitration. It is not clear how
"meaningful" a choice Verizon is. A thorough review of
Verizon's website revealed no information at all regarding its
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contain such a provision was not easy. See supra 9 37-41.
The obstacles were compounded by AT&T's response to those
class members who complained about the unfairness of the
arbitration provisions. AT&T representatives were instructed
not to discuss arbitration, and class members would
frequently be directed to a recording or written materials.

A class member who specifically complained about the
arbitration provision would be sent a written response which
stated in part that "[a]ll of the other major long distance
carriers have included an arbitration provision in their
service agreements." (Pls.' Exs. 177, 186.) AT&T's
characterization of the ease with which class members can
switch carriers is also misleading. If a class member is
dissatisfied with her legal remedies, she may be able to
change her service, but she cannot change her choice of legal
remedies once the problem that invokes those remedies has
occurred. See CSA § 4 ("This section will continue to apply

after the agreement ends."). Once the problem arises, a

class member is locked into the Legal Remedies Provisions in

the CSA.
95. The CSA also possessed the "surprise" necessary for
a finding of procedural unconscionability. The determination

of whether the Legal Remedies Provisions were "hidden in a

prolix printed form" loses its importance when AT&T's own

consumer service agreement, its limitations on liability or
the fact that it does not impose on its customers mandatory,
binding arbitration. Additionally, it is hard to believe that
if AT&T were permitted to limit its legal liability and
exposure to legal action, Verizon, submitting to the
undisputedly highly competitive demands of the marketplace,
would not adopt provisions similar to those of AT&T.
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research found that only 30% of its customers would actually
read the entire CSA and 10% of its customers would not read
it at all. AT&T's research also found that 1/4 of the class
would not open the separate mailing. Plaintiffs introduced
evidence that these numbers were even higher. Even more
significant is the fact that a typical consumer did not
expect to receive a new contract from AT&T, let alone one
which conditioned acceptance on a negative option. Not only
are these results consistent with AT&T's overall message of
reassurance to its customers, they result directly from that
message. Had AT&T wanted to minimize "surprise," it could
have delivered a clearer message to its customers. It could
have, among other things, advised its customers that the
separate mailing contained a new contract, put a similar
advisory on the envelope containing the billing mailing and
otherwise been more candid and communicative about the
limitations it was imposing on a consumer's legal rights and
remedies. Instead, AT&T characterized the detariffing
process as a non-event, thereby imposing on its customers the
artificial notion that they would be unaffected by the
changes resulting from detariffing. Under a sliding scale
analysis, all this is enough to satisfy the procedural
element of unconscionability, given the strong presence of
substantive unconscionability in the CSA.

2. Substantive Unconscionability

96. As discussed above, to the extent the Legal
Remedies Provisions attempt to limit the rights of class

members under the CLRA, they are contrary to statute and
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public policy and are wvoid. See supra 99 87-89. Plaintiffs
also challenge the Provisions as substantively
unconscionable. As discussed above, substantive
unconscionability focuses on the harshness and one-sidedness
of a contract's terms and the effect of those terms. See
supra 4 90.

97. Perhaps most significant are the limitations on
liability in the Legal Remedies Provisions. For the same
reasons they are illegal, they are also substantively
unconscionable.

98. Plaintiffs strongly challenge the CSA's prohibition
of class actions in non-CLRA cases. Case law and public
policy embrace the importance of class actions as a vital
instrumentality of consumer protection. The United States
Supreme Court has detailed the substantial advantages a class
action procedure may offer:

[I]t may motivate [plaintiffs] to bring cases that

for economic reasons might not be brought

otherwise, [thereby] vindicating the rights of
individuals who otherwise might not consider it
worth the candle to embark on litigation in which
the optimum result might be more than consumed by
the cost . . . . [TlThe financial incentive that
class actions offer . . . is a natural outgrowth of
the increasing reliance on the 'private attorney
general' for the vindication of legal rights

Where it is not economically feasible to obtain

relief within the traditional framework of a

multiplicity of small individual suits for damages,

aggrieved persons may be without any effective

redress unless they may employ the class-action
device.

Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 338-39

(1980). See also Ortiz v. Fibreboard Corp., 527 U.S. 815,

860 (1999) ("One great advantage of class action treatment
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is the opportunity to save the enormous transaction

costs of piecemeal litigation . . . ."); Gulf 0Oil Co. v.

Bernard, 452 U.S. 89, 99 (1981) ("Class actions serve an

important function in our system of civil justice.™). The
California Supreme Court is of the same view. See Linder v.
Thrifty 0il Co., 23 Cal. 4th 429, 445 (2000) ("[C]lass actions

offer consumers a means of recovery for modest individual

damages . . . ."); Vasquez v. Superior Court, 4 Cal. 3d 800,

808 (1971) ("Individual actions by each of the defrauded
consumers is often impracticable because the amount of
individual recovery would be insufficient to justify bringing
a separate action . . . .").

99. As discussed above, the prohibition on class
actions will prevent class members from effectively
vindicating their rights in certain categories of claims,
especially those involving practices applicable to all
members of the class but as to which any consumer has so
little at stake that she cannot be expected to pursue her
claim. See supra 99 64-66, 71. This ban on class actions is
exacerbated by many of the other restrictions in the Legal
Remedies Provisions, such as the limitations on damages and
the confidentiality provision.

100. The ban is effectively one-sided since it is hard
to conceive of a class action suit that AT&T would file
against its customers. And the only justification advanced

for it, that it will limit AT&T's cost of litigation,'® is

¢ AT&T has suggested that if its costs are lower, it can
charge less. It presented no evidence that the Legal Remedies
Provisions would produce lower charges. In fact, the FCC has
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insufficient to overcome numerous determinations by
legislators and courts, noted above, that class action
treatment offers the public a vehicle for vindicating legal
rights when individual claims are not economically feasible.
For all these reasons, the ban on class actions 1is
substantively unconscionable.!’

101. Plaintiffs next challenge the confidentiality
provision of Section 7, which reads:

Any arbitration shall remain confidential. Neither

you nor AT&T may disclose the existence, content or

results of any arbitration or award, except as may

be required by law or to confirm and enforce an

award.
CSA § T7(b).

102. Read literally, this provision is rather draconian.
Once a claim enters arbitration a class member may not talk

about the claim to anyone, except as may be required by law

or to confirm or enforce an award. This serves to prevent,

concluded that "requiring nondominant interexchange carriers
to conduct their businesses as do other businesses in
unregulated markets will not substantially increase their
costs." Order on Reconsideration, 12 F.C.C.R. 15,014, § 15.
Nor am I prepared to make that assumption, since while lower
costs can produce lower charges, they can also produce higher
profits. In any event, the notion that it is to the public's
advantage that companies be relieved of legal liability for
their wrongdoing so that they can lower their cost of doing
business is contrary to a century of consumer protection laws.
See generally A&M Produce Co., 135 Cal. App. 3d at 491-92
(citing Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 462
(1944) (Traynor, J., concurring); Rodgers v. Kemper Constr.
Co., 50 Cal. App. 3d 608, 618 (1975); Holmes, The Common Law
117 (1881)) ("From a social perspective, risk of loss is most
appropriately borne by the party best able to prevent its
occurrence.") .

7 AT&T argues that plaintiffs still have the ability to
obtain classwide relief from the FCC. However, the FCC is not
a forum in which one or a group of class members can
effectively vindicate many of their rights in a variety of
contexts. See supra 9 68-71.
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among many other examples, a class member from talking to
family members about a problem that may involve them all, a
class member from talking to a neighbor or co-worker that may
have a similar problem or a class member from complaining to
an elected official about the fairness of the arbitration.

103. The implications of such secrecy to society are
troubling. Among many others, they mean that if consumers
obtain determinations that a particular AT&T practice is
unlawful, they are prohibited from alerting other consumers.
Since the AAA does not require the arbitrator to state
reasons for the award and does not provide a public record of
arbitrator rulings, this confidentiality provision means that
a contract that affects seven million Californians will be
interpreted largely without public scrutiny. This puts AT&T
in a vastly superior legal posture since as a party to every
arbitration it will know every result and be able to guide
itself and take legal positions accordingly, while each class
member will have to operate in isolation and largely in the
dark.*'®

104. ATE&T seeks to distance itself from the dark side of
its confidentiality provision in several ways. First it
argues that the provision should not be read literally since

it was not intended to prohibit many of the sorts of

1 See Llewellyn Joseph Gibbons, Private Law, Public
"Justice": Another Ilook at Privacy, Arbitration, and Global E-
Commerce, Ohio St. J. on Disp. Resol. 769, 786-87 (2000) ("The
institutional repeat player . . . will quickly have access to
a variety of arbitral awards . . . that can be used . . . to
argue for or against any position the repeat player chooses to
take in each arbitration. The one-shot player has no such
arsenal of arbitral awards to choose from to cite as precedent
for her position on interpreting the contract.").
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communications mentioned above. One AT&T witness even
testified that he was familiar with confidentiality
agreements of the sort that often apply to expert witnesses
and he never thought they were meant to prevent his talking
to friends and co-workers. The problem is that for purposes
of determining its legality, I cannot assume that the class
will not read the provision literally but will disregard its
plain words as this expert would.

105. AT&T next claims that the harsh results discussed
above are all mitigated by the phrase "except as may be
required by law." Read literally, AT&T's argument fails
since none of the communications mentioned above are
"required by law."!? Alternatively, AT&T contends that this
provision merely mirrors the confidentiality provision in the
FCC rules for arbitrations conducted under the aegis of the
FCC. See 47 C.F.R. § 1.18(b) (2001). The difficulty with
AT&T's position is that the provision in the ADRA, the
statute upon which the FCC rule relies, permits claimants to

disclose much information about the arbitration, including

any information that originates with the claimant. See 5
U.S.C. & 574 (b) (1996 & Supp. 2001). It does not require
disclosure. A disclosure permitted by the ADRA is not one

“required by law.” A contrary conclusion is certainly not

one I would expect the ordinary consumer to reach. And as

1 There appears to be little law interpreting this
phrase. In this court, it appears frequently in
confidentiality provisions in settlement agreements and is
generally interpreted to mean that the confidential terms can
only be disclosed in response to a court order or other
specific legal obligation.
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mild as the ADRA confidentiality provision is, it is entirely
voluntary, See id. § 575(a) (1) ("Arbitration may be used as an
alternative means of dispute resolution whenever all parties
consent."), and can never be imposed in a contract, precisely
what AT&T is attempting to do here. See id. § 575 (a) (3) ("An
agency may not require any person to consent to arbitration
as a condition of entering into a contract or obtaining a
benefit.").

106. At trial, AT&T contended that the purposes of this
provision were to protect consumer privacy, such as in a
dispute about phone charges to a pornographic service, and to
discourage copycat lawsuits. Whatever merit there is in this
position, the scope of AT&T's provision is far too broad.

All reasonable expectations about privacy can be resolved by
entering into a confidentiality agreement tailored to a
specific claim. And, the confidentiality provision extends
to all "copycat lawsuits," even those which are meritorious
and where there is a public purpose to be served by alerting
consumers to a particular problem. This provision is so one-
sided, oppressive and devoid of justification as to be
substantively unconscionable.

107. Plaintiffs also argue that the two year limitation
period in the Legal Remedies Provisions is substantively
unconscionable. Whereas this clause may be illegal as
applied to plaintiffs' statutory rights under the CLRA, it is
not substantively unconscionable when applied to non-

statutory claims. See Soltani v. Western & Southern Life

Ins. Co., 258 F.3d 1038, 1043-45 (9th Cir. 2001) ("Many
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California cases have upheld contractual shortening of
statutes of limitations in different types of contracts

."); Han v. Mobil 0Oil Corp., 73 F.3d 872, 877 (9th Cir.

1995) ("California permits contracting parties to agree upon a
shorter limitations period for bringing an action than
prescribed by statute, so long as the time allowed is
reasonable."). The United States Supreme Court has also
upheld such clauses, finding that:
In the absence of a controlling statute to the
contrary, a provision in a contract may validly
limit, between the parties, the time for bringing
an action on such contract to a period less than
that prescribed in the general statute of
limitations provided that the shorter period itself

shall be a reasonable period.

Order of United Commercial Travelers v. Wolfe, 331 U.S. 58¢,

608 (1947).

108. Finally, plaintiffs contend that the Legal Remedies
Provisions are unconscionable because of the financial
obstacles they place in the path of a class member. The
Legal Remedies Provisions apply to both statutory and non-
statutory claims. Most of the cases which have considered
the financial implications of mandatory arbitration schemes
have done so in the context of determining whether they
prevent a claimant from effectively vindicating statutory

rights. See Green Tree Financial Corp. v. Randolph, 531 U.S.

79, 90 (2000); Williams v. Cigna Financial Advisors, 197 F.3d

752, 763-64 (5th Cir. 1999), cert. denied, 529 U.S. 1099

(2000); Paladino v. Avnet Computer Tech., Inc., 134 F.3d

1054, 1062 (11th Cir. 1998) (Cox, J., concurring); Luong v.

Circuit City Stores, Inc., 2001 WL 935317, at *6 (C.D. Cal.
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Mar. 28, 2001). It is hard to conceive of how an adhesive
contractual provision which prevents someone from effectively
vindicating her non-statutory legal rights would not be
substantively unconscionable, so I will apply one analysis to

both statutory and non-statutory claims. See generally Sosa

v. Paulos, 924 P.2d 357, 362 (Utah 1990).

109. In Green Tree Financial Corp., the United States

Supreme Court recognized that:

It may well be that the existence of large arbitration

costs could preclude a litigant such as Randolph from

effectively vindicating her federal statutory rights

in the arbitral forum.
531 U.S. at 90. Because there was no evidence in the record
regarding the costs of arbitration, the Supreme Court refused
to invalidate the arbitration agreement based on speculation
that the plaintiff would be "saddled with prohibitive costs."
Id. at 91.

110. Here, the Legal Remedies Provisions provide that if
a class member has a claim for under $1000 and is willing to
have the dispute resolved by a review of documents, the class
member will pay a $20 filing fee and AT&T will pay all other
fees and costs associated with the arbitration. However, it
is unlikely there will be many such arbitrations. See supra
9 62. Arbitration involving any disputes over $10,000, or
arbitration that is conducted in person, is governed by the
AAA's Commercial Rules. The CSA provides no other
information about the costs of arbitration other than mailing
and Internet addresses at which a class member can obtain

further information about AAA rules and fees.
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111. Plaintiffs introduced substantial evidence of the
costs of arbitration, much of it gleaned from discovery
obtained from AAA and much of it not available to class
members when they received the CSA.?° Based on plaintiffs'
showing, it is apparent that in a number of situations, large

arbitration costs will preclude class members from

effectively vindicating their legal rights. In Armendariz,
the California Supreme Court stated:

Our holding in California Teachers Assn. serves to
confirm the principle inherent in Cole that
statutory or constitutional rights may be
transgressed as much by the imposition of undue
costs as by outright denial . . . . Accordingly

the arbitration agreement or arbitration
process cannot generally require the [plaintiff] to
bear any type of expense that [she] would not be
required to bear if [she] were free to bring the
action in court.

Armendariz, 24 Cal. 4th at 109-111 (emphasis in original).

For example, a class member who believes she has been the
victim of discrimination, of illegal credit reporting
practices, or of "slamming," and who seeks $25,000 in
damages, would have to pay, for a two day arbitration, a $750
filing fee as soon as she files her claim, (J. Ex. 16-25),
and might have to deposit approximately $1900 in arbitrator's
fees (based on half of the $1899 average daily rate of
arbitrator compensation in Northern California), (J. Ex. 16-
19), for a total of $2650 before the arbitration begins. If
her claim sought $100,000 and the arbitration was scheduled

for four days, the initial filing fee would be $1250, (J. Ex.

20 A search of the AAA website adr.org disclosed AAA's
fees but no information about typical arbitrators’ fees. A
search of the AT&T website identified in the Legal Remedies
Provisions yielded no information about any fees or costs.
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16-25), there would be an extra case service fee of $750,

(see id.), and there could be an arbitrator's fee deposit of

$3800. Thus, a class member's potential cost before
arbitration begins would be $5800. Filing that suit in a
court, which she supports with her taxes, would generally
cost her under $200 in California. Having to advance such
substantial sums will deter many litigants from proceeding.

See, e.g., Phillips v. Associates Home Equity Serv., 2001 WL

1159216, at *5 (N.D. I1ll. Sept. 28, 2001) (refusing to compel
arbitration of TILA claims arising out of a $72,900 mortgage
when claimant was required to pay over $4000 in fees).

112. The arbitrator's authority to alter the allocation
of the costs of arbitration at the conclusion of the case
does little to mitigate the cost of "buying into"
arbitration. See id. Neither does the AAA's policy of
occasionally deferring some of its, but not the arbitrator's,
fees in cases of extreme hardship. See supra 99 59-61.
Unlike other companies who have recognized this problem by
providing for the advancement of plaintiffs' costs or the
capping of such costs in their arbitration agreements,

thereby resulting in court approval, see, e.g9., Luong, 2001

WL 935317, at *5 (upholding arbitration agreement which
required defendant to advance a majority of the arbitration's
costs and imposed a limit on plaintiff's payment of
defendant's costs should defendant prevail), AT&T has chosen
not to limit the plaintiffs' costs of arbitration in a

meaningful fashion.
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113. The inhibiting effects of imposing AAA fees on a
class member are magnified by the other limitations in the
Legal Remedies Provisions. Because AT&T has severely limited
the damages a successful plaintiff may obtain and has
prohibited the joinder of claims and the use of class
actions, it has eliminated other incentives to litigants and
potential counsel which might mitigate the harsh effects of
the arbitration fees. As noted above, the undisputed
testimony was that AT&T has created a legal environment in
which even seemingly meritorious claims, such as those which
have been successfully prosecuted against AT&T and have
resulted in substantial recoveries, would no longer be
prosecuted. See supra 99 63-66.

114. Having found that certain of the Legal Remedies
Provisions are illegal and unconscionable under state law, I
now turn to the severability of the Legal Remedies
Provisions. The CSA contains a severability clause which
states "[1i]f any part of this Agreement is found invalid, the
rest of the Agreement will remain valid and enforceable."

CSA § 8(e). It further states that "[i]f any portion of this
Dispute Resolution Section is determined to be unenforceable,
then the remainder shall be given full force and effect."

Id. § 7(a). In Armendariz, after examining the basic

principles inherent in Cal. Civ. Code § 1599 and the case law
of illegal contracts, the Supreme Court applied the doctrine
of severability to a finding of unconscionability of the
arbitration agreement before it:

If the central purpose of the contract is tainted
with illegality, then the contract as a whole
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cannot be enforced. If the illegality 1is
collateral to the main purpose of the contract, and
the illegal provision can be extirpated from the
contract by means of severance or restriction, then
such severance and restriction are appropriate.

Armendariz, 24 Cal. 4th at 124.2' See also Birbrower,

Montalbano, Condon & Frank, P.C. v. Superior Court, 17 Cal.

4th 119, 138 (1998). In Armendariz, the Court found that the

only effective way to sever the multiple unlawful provisions
that permeated the arbitration agreement would be to reform
the contract by augmenting its terms. Because a court lacks
the power to do this, it refused to enforce the entire

agreement. See Armendariz, 24 Cal. 4th at 124-25.

115. The Legal Remedies Provisions contain many unlawful
or unconscionable clauses. While some, such as the ban on
class actions, are easily severable, others, such as the
limitations on liability and the allocation of arbitration
costs, can only be remedied by substantially rewriting the

contract. This is not a proper court function. See id. at

125 (citing Kolani v. Gluska, 64 Cal. App. 4th at 407-08) (the

power to reform is limited to instances in which parties make
mistakes, not to correct illegal provisions). In addition,
these provisions often intertwine to advance AT&T's
overriding purpose of deterring litigation. As in

Armendariz, the presence of "[s]uch multiple defects indicate

2t Although the California Supreme Court was addressing a
§ 1670.5 defense of unconcionability, this rationale would
apply equally to a § 1770(a) (19) action for unsconscionability
under the CLRA, given the aforementioned statutory scheme and
body of case law providing for an affirmative cause of action
for unconscionability and the resulting remedy of voiding
those provisions found to be unconscionable under the CLRA.
See supra 99 74-77.
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a systematic effort to impose arbitration on [a class member]
not simply as an alternative to litigation, but as an
inferior forum that works to [AT&T's] advantage." Id. at
124. Under the circumstances I conclude that the Legal
Remedies Provisions as a whole are so permeated with
unconscionability and illegality that they cannot be saved or
reformed. However, the CSA does have a valid legal purpose
of governing the relationship between AT&T and the class
members. Inclusion of the Legal Remedies Provisions is not
essential to the CSA, since in their absence the parties'
legal rights are governed by existing law. Therefore I find
that the Legal Remedies Provisions are severable from the
CSA.

Jd. PREEMPTION UNDER THE FCA

116. AT&T primarily defends against plaintiffs' state
law claims by arguing that the FCA preempts any application
of state contract and consumer protection laws to the CSA's
rates, terms and conditions.?’ According to AT&T, sections
201 (b) and 202 of the FCA exclusively govern the rates, terms
and conditions of interstate long distance telephone service.
AT&T argues that the Legal Remedies Provisions constitute
such rates, terms and conditions specifically referred to in
the FCA, and therefore any challenge to their lawfulness or
reasonableness should be decided under federal law. Because

plaintiffs have focused their arguments on state law and not

22 The Attorneys General of eleven states have filed an
amicus curiae brief contending that the FCA does not preempt
the state consumer protection laws at issue here.
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under federal law, AT&T argues that it should prevail if I

decide that the CSA's terms are governed by federal law.
117. The FCA can preempt plaintiffs' state law claims

expressly through its plain language, or impliedly. Express

preemption occurs when a federal statute expressly directs

that state law be ousted to some degree from a certain field.

See Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).

Here both parties agree that the terms of the FCA do not
expressly preempt state consumer protection laws. AT&T
argues, however, that the FCA impliedly preempts state law.
As the Supreme Court recently explained,

[A] federal statute implicitly overrides state law
either when the scope of a statute indicates that
Congress intended federal law to occupy a field
exclusively, . . . or when state law is in actual
conflict with federal law. We have found implied
conflict pre-emption where it is impossible for a
private party to comply with both state and federal
requirements, . . . or where state law stands as an
obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.

Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)

(internal citations omitted). See also Michigan Canners &

Freezers Ass'n v. Agricultural Marketing & Bargaining Bd.,

467 U.S. 461, 469 (1984) (conflict preemption); Campbell v.

Hussey, 368 U.S. 297, 300-02 (1961) (field preemption).

Under any preemption analysis, the party arguing for

preemption must provide clear evidence of Congress' intent to

preempt state law because "the historic police powers of the
States [are] not to be superseded by [a] Federal Act unless
that was the clear and manifest purpose of Congress."

Medtronic v. Lohr, 518 U.S. 470, 485 (1996) (citations
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omitted). This is crucial if a party is to satisfy the heavy
burden of overcoming the "presum|[ption] that Congress does
not cavalierly pre-empt state-law causes of action." Id.

See also Jones, 430 U.S. at 525 ("This [presumption] provides

assurance that 'the federal-state balance,' will not be
disturbed unintentionally by Congress or unnecessarily by the
courts.") (citation omitted). To support its position, AT&T
relies on the case law interpreting the filed rate doctrine
as applied to the Interstate Commerce Act ("ICA") and the FCA
and the FCC's detariffing order and the circumstances
surrounding its implementation.?’

118. AT&T relies heavily on the proposition, first

discussed in Texas & Pac. Ry. Co. v. Abilene Cotton 0il Co.,

204 U.S. 426 (1907) and recently reiterated in AT&T v.

Central Office Telephone, Inc., 524 U.S. 214 (1998), that the

filed rate requirements of both the ICA and the FCA
implicitly preempt any state law claims challenging the
rates, terms and conditions listed in those filed tariffs.

In Texas & Pac. Ry., the Supreme Court concluded that a

shipper seeking damages under the ICA based upon the alleged
unreasonableness of rates charged by a common carrier must do
so through the Interstate Commerce Commission, not the

courts, because it alone "is vested with power originally to

2 Reduced to its essence, AT&T argues that in passing
the FCA, Congress intended to preempt state law to ensure
telephone "service on uniform rates, terms, and conditions
throughout the nation." (Def.'s Trial Br. at 14, 1n. 8.) It
is ironic that AT&T makes this argument in an effort to impose
mandatory arbitration since it is hard to see how the goal of
uniformity is advanced if the rates, terms, and conditions of
service are being judged by arbitrators making unreported and
largely unreviewable decisions.
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entertain proceedings for the alteration of an established

schedule. . . ." Texas & Pac. Ry., 204 U.S. at 448. Over 90

years later, the Court applied the "filed rate" doctrine to
bar breach of contract and tortious interference claims
relating to a service governed by a tariff filed with the

FCC. See AT&T v. Central Office Telephone, Inc., 524 U.S. at

226. The Court emphasized that the purpose of the filed rate
doctrine was to prevent carriers from engaging in unjust
discrimination and from providing undue preferences to some
customers. "It is that antidiscriminatory policy which lies
at 'the heart of the common-carrier section of the

Communications Act.'". See AT&T v. Central Office Telephone,

Inc., 524 U.S. at 223 (quoting MCI Telecommunications Corp.

v. AT&T, 512 U.S. 218, 229 (1994)).

119. In light of the clear purpose of the filed rate
doctrine, AT&T's reliance on these cases is misplaced. 1In
interpreting Congress' intent, the Supreme Court was
concerned with the potential for carriers charging
discriminatory rates to, or imposing discriminatory terms on,
their customers, not with whether their customers were able
to resolve disputes before a court or an arbitrator, or
whether their customers were able to file a class action on
the other matters here in dispute.

120. Defendant's cases are distinguishable on a number
of other grounds as well, the most obvious being that the
Court decided them both before the FCC exercised its
forbearance authority under the Telecommunications Act of

1996 to end the practice of setting rates, terms and
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conditions through tariffs filed with the FCC. Both
decisions explicitly and undisputably addressed rates and

charges that had already been filed as tariffs. See Texas &

Pac. Ry., 204 U.S. at 434; AT&T v. Central Office Telephone,

Inc., 524 U.S. at 225 (services at issue "pertain[ed] to
subjects that [were] specifically addressed by the filed
tariff . . . .") (emphasis in original). In marked contrast,
the Legal Remedies Provisions of the CSA have never been
filed with the FCC as part of a tariff and could not be filed
after detariffing.

121. This does not mean that the rates, terms and
conditions of residential long distance telephone service are
no longer governed by Sections 201 (b) and 202 of the FCA.
Instead, it simply means that the issues of contract
formation, illegality and unconscionability presented here
are not questions relating to whether carriers will be
unjustly discriminatory as to the rates, terms and conditions
of service such that there is a need for implied preemption.?!

122. This is consistent with the position taken by the
FCC in response to a petition for reconsideration filed by
AT&T and other carriers in which AT&T sought to resolve what
it thought was an ambiguity in the Commission's position on
whether the FCA would continue to govern the reasonableness
of rates, terms and conditions of interstate service in a

detariffed environment. The FCC responded by stating that:

24 The precise scope of FCA preemption in a detariffed
environment will be defined as rates, terms or conditions of
service are challenged.
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The [FCA] continues to govern determinations as to
whether rates, terms an conditions for interstate

services are just and reasonable, and are not
unjustly or unreasonably discriminatory

Order on Reconsideration, 12 F.C.C.R. 15,014 at 9 77. The

FCC went on to emphasize that "the [FCA] does not govern
other issues, such as contract formation and breach of
contract, that arise in a detariffed environment." Id. As
evidenced by the legislative history and the series of
notices and orders surrounding the detariffing decision,
Congress and the FCC consistently manifested the intent to
allow state law to govern consumer rights and the inevitable
formation of a new legal relationship between AT&T and its
customers in the wake of a detariffed environment. For
example, the FCC repeatedly stated that the absence of filed
tariffs and the abolition of the filed rate doctrine would
result in a "legal relationship between carriers and
customers . . . more closely resembl[ing] the legal
relationship between service providers and customers in an

unregulated environment." Second Report and Order, 11

F.C.C.R. 20,730 at 9 55. See also supra 99 8-9. After its

detariffing order was implemented on August 1, 2001, the FCC
informed customers on its website that although companies no
longer have to file tariffs with the FCC, customers will be
"protected by the full range of state laws, including those
governing contract, consumer protection, and deceptive
practices . . ." and "state contract law determines what
constitutes an agreement between you and your long distance

company." (Supra 9 11.) Against this backdrop, I cannot
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conclude that the legality of the Legal Remedies Provisions
in a service contract that would not have existed prior to
detariffing should now be decided as if detariffing, the
event that gave rise to the CSA in the first place, had never
occurred.
CONCLUSION

This lawsuit is not about arbitration. If all AT&T had
done was to move customer disputes that survive its informal
resolution process from the courts to arbitration, its
actions would likely have been sanctioned by the state and
federal policies favoring arbitration. While that is what it
suggested it was doing to its customers, it was actually
doing much more; it was actually rewriting substantially the
legal landscape on which its customers must contend. Aware
that the vast majority of service related disputes would be
resolved informally, AT&T sought to shield itself from
liability in the remaining disputes by imposing Legal
Remedies Provisions that eliminate class actions, sharply
curtail damages in cases of misrepresentation, fraud, and
other intentional torts, cloak the arbitration process with
secrecy and place significant financial hurdles in the path
of a potential litigant. It is not just that AT&T wants to
litigate in the forum of its choice - arbitration; it is that
AT&T wants to make it very difficult for anyone to
effectively vindicate her rights, even in that forum. That
is illegal and unconscionable and must be enjoined.

Plaintiffs are hereby ORDERED by Wednesday, January 31,

2002, to file and serve a proposed permanent injunction and
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final judgment.

chambers.

Dated:

January 15,

2002

A copy on diskette shall be lodged with

\s\ Bernard Zimmerman

Bernard Zimmerman
United States Magistrate Judge
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